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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MARTIN OZINGA 111, MARTIN
OZINGA 1V, KARL OZINGA,
JUSTIN OZINGA, AARON
OZINGA, PAUL OZINGA,
TIMOTHY OZINGA, JEFFREY
OZINGA, and OZINGA BROS., INC,
an Illinois corporation,

Plaintiffs,

VS. No. 1:13-cv-03292

UNITED STATES DEPARTMENT
OF HEALTH & HUMAN
SERVICES; KATHLEEN
SEBELIUS, in her official capacity as
Secretary of the U.S. Department of
Health & Human Services; UNITED
STATES DEPARTMENT OF THE
TREASURY; JACOB J. LEW, in his
official capacity as the Secretary of the
U.S. Department of the Treasury;
UNITED STATES DEPARTMENT
OF LABOR; and SETH D. HARRIS,
Deputy Secretary of Labor, in his
official capacity as Acting Secretary of
the U.S. Department of Labor,

e i i

Defendants.

PLAINTIFFS’ MEMORANDUM IN SUPPORT
OF THEIR MOTION FOR PRELIMINARY INJUNCTION
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A. Summary of Argument

Ozinga Bros., Inc. is one of the largest ready mix companies in the country. Established
in the late 1920’s, the company is now owned, controlled and being managed by plaintiffs, eight
members of the Ozinga family. The Ozingas all are devout Christians, whose faith now does and
always has informed and directed their management of the company.

Plaintiffs all are pro-life and believe sincerely that abortion and abortifacient forms of
birth control are wrong and sinful. Alerted by media coverage of other lawsuits defending the
rights of the owners of closely held business like their own to manage their businesses consistent
with their religious beliefs, the Ozingas examined the coverage they were then providing to their
own employees. To their shock and chagrin they discovered that despite what they had been told
by their insurance carriers their business too was already providing coverage for abortifacient
contraception. Worse, they discovered that as of May 1, 2013 the extent of the coverage was not
just going to be maintained but expanded, due to the ever-expanding coverage mandates of the
Patient Protection and Affordable Care Act (“ACA”).

Having determined that coverage without such abortifacient contraception was no longer
going to be available to them under the new health care law, Plaintiffs sued to defend among
other things, their First Amendment free exercise rights, as codified by the Religious Freedom
Restoration Act (“RFRA”™).

Individual plaintiffs Martin Ozinga III, Martin Ozinga IV, Karl Ozinga, Justin
Ozinga, Aaron Ozinga, Paul Ozinga, Timothy Ozinga, Jeffrey Ozinga, and their company,
Ozinga Bros., Inc, an Illinois corporation (“Ozinga Bros.,” and with the individual plaintiffs
collectively “Plaintiffs”), move for a preliminary injunction against the enforcement of

provisions of ACA and related regulations requiring that Ozinga Bros. purchase an employee
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health-insurance plan that includes no-cost-sharing coverage for abortion and abortifacient
contraception, among other things. See 42 U.S.C. § 300gg-13(a)(4); 77 Fed. Reg. 8725 (Feb. 15,
2012).

B. Factual Backeround

1. The facts relevant to this motion cannot reasonably be controverted. Plaintiffs are
the owners and senior managers of Ozinga Bros., a Mokena based Illinois close corporation with
approximately 450 unionized employees and 200 non-unionized employees. Plaintiffs’ Joint
Declaration (Exhibit A, attached), 941, 5-7, 10, 22. The unionized employees of Ozinga Bros.
obtain their insurance through a collectively bargained for health-insurance plan. Ozinga Bros.
provides a group health-insurance plan for the company’s nonunion employees. Plaintiffs’ Joint
Declaration, q{7-8, 36.

2. Plaintiffs all are devout Christians. Plaintiffs’ Joint Declaration, 411-12. The
individual plaintiffs each belong to non-denominational Christian churches in and around the
region. Plaintiffs seek to manage their company in a manner consistent with their Biblically —
based Christian faith, including Scriptures teachings regarding the sanctity of human life.
Plaintiffs’ Joint Declaration, §]11-19. Plaintiffs’ commitment to their Christian faith has meant
that Ozinga Bros. pays its employees well above the minimum wage, provide employee health
insurance, routinely open and close business meetings at the company with prayer; prominently
reflect the importance of their religious beliefs throughout the Company’s website, engage in
tithing, and advocate for a faith based stewardship of the environment. Plaintiffs’ Joint
Declaration, 9920-32. As a result of their Christian beliefs, the Plaintiffs also consider
themselves Pro-Life and consider it wrong and sinful to involve themselves in any way in the

providing of abortion or abortifacient contraception to their employees. /d, 4Y33-35, 43-45.
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3. In August 2012, and as a result of media coverage of lawsuits challenging such
coverage on First Amendment free exercise grounds, Plaintiffs discovered that the company’s
current health-insurance plan includes coverage for abortifacient contraception. The plan renewal
date is May 1, 2013. Plaintiffs want to terminate this coverage and substitute a health plan (or a
plan of self-insurance) that conforms to the requirements of their Christian faith. To date they
have been unsuccessful in obtaining such a plan. Plaintiffs’ Joint Declaration, §936-42.

4. The ACA’s preventive-care provision and implementing regulations prohibit them
from doing so. More specifically, as relevant here, the ACA requires non-grandfathered and non-
exempt group health-insurance plans to cover certain preventive health services without
cost-sharing, see 42 U.S.C. § 300gg-13(a)(4), and regulations promulgated by the United States
Department of Health and Human Services (“HHS”) specify that the required coverage must
include all FDA-approved contraceptive methods and sterilization procedures, see 77 Fed. Reg.
8725 (Feb. 15, 2012) (“the contraception mandate” or “the Mandate”). Complaint, 4, 8-12;
Plaintiffs’ Joint Declaration, §943—45.

5. The Mandate includes oral contraceptives with abortifacient effect (such as the
“morning-after pill”) and intrauterine devices. See OFFICE OF WOMEN’S HEALTH, FOOD & DRUG
ADMIN., BIRTH CONTROL GUIDE 10-12, 16-20 (2012), at

http://www.fda.gov/downloads/ForConsumers/ByAudience/ForWomen/FreePublications/UCM2

82014.pdf. Complaint, §Y12; Plaintiffs’ Joint Declaration, 945.
6. The offending Mandate takes effect starting in the first plan year after August 1,
2012. 77 Fed. Reg. 8725-26. For the Ozingas and their company, that date is May 1, 2013.

Complaint, §123; Plaintiffs’ Joint Declaration, ]68.
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7. Employers who do not comply are subject to enforcement actions and substantial
financial penalties. See 29 US.C. § 1132(a); 26 U.S.C. § 4980 D(a), (b) ($100 per day per
employee for noncompliance with coverage provisions); 26 U.S.C. § 4980H (approximately
$2,000 per employee annual tax assessment for noncompliance). The Ozinga’s estimate that for
Ozinga Bros. any such penalty would be financially ruinous for their company and as a result
also for them personally. Complaint, §122; Plaintiffs’ Joint Declaration, 67, 75.

8. By this motion, Plaintiffs are seeking declaratory and injunctive relief against the
enforcement of the contraception mandate, alleging that it violates their rights under the
Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. § 2000bb-1; the First Amendment’s
Free Exercise, Establishment, and Speech Clauses; the Fifth Amendment’s Due Process Clause;
and the Administrative Procedure Act, 5 U.S.C. §§ 553(b)-(c), 706(2)(A),(D). Complaint,
€9192-281.

C. Argument

9. This motion is governed by the “sliding scale” approach. Cavel Int’l, Inc. v.
Madigan, 500 F.3d 544, 547-48 (7th Cir. 2007). Movants are entitled to the injunction requested
here. Plaintiffs have established that they have “(1) no adequate remedy at law and will suffer
irreparable harm if a preliminary injunction is denied and (2) some likelihood of success on the
merits.” Ezell v. City of Chicago, 651 F.3d 684, 694 (7th Cir. 2011). See also Am. Civil Liberties
Union of 1ll. v. Alvarez, 679 F.3d 583, 589-90 (7th Cir. 2012), cert. denied, No. 12-318, 2012
WL 4050487 (U.S. Nov. 26, 2012).

10. The balance of the applicable equities also favors Plaintiffs here. Girl Scouts of
Manitou Council, Inc. v. Girl Scouts of U.S. of Am., Inc., 549 F.3d 1079, 1100 (7th Cir. 2008);

Abbott Labs. v. Mead Johnson & Co., 971 F.2d 6, 12 (7th Cir. 1992). That the balance of harms
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here tips so overwhelmingly in favor of the Plaintiffs renders all the lighter their burden to
demonstrate that they will ultimately prevail. Abbott Labs., 971 F.2d at 12. In other words, the
sliding-scale approach requires us “simply to weigh [the] harm to a party by the merit of his
case.” Cavel, 500 F.3d at 547.
1. Plaintiffs have established both reasonable likelihood of success
and irreparable harm if the government is not enjoined from

forcing them to violate, through their control and management of
Ozinga Bros., their most deeply held and profound religious beliefs.

11. Plaintiffs have established both a reasonable likelihood of success on the merits
and irreparable harm, and that the balance of harms tips in their favor. RFRA prohibits the
federal government from imposing a “substantial[] burden [on] a person’s exercise of religion
even if the burden results from a rule of general applicability” unless the government
demonstrates that the burden “(1) is in furtherance of a compelling governmental interest; and (2)
is the least restrictive means of furthering that compelling governmental interest.” 42 U.S.C. §
2000bb-1(a), (b).

12. This is the strict-scrutiny test established in Sherbert v. Verner, 374 U.S. 398
(1963), for evaluating claims under the Free Exercise Clause. This test was displace momentarily
by Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872
(1990), but Congress revived and codified it in RFRA. See Gonzales v. O Centro Espirita
Beneficente Uniao Do Vegetal, 546 U.S. 418, 424 (20006); River of Life Kingdom Ministries v.
Village of Hazel Crest, 1ll., 611 F.3d 367, 379 (7th Cir. 2010) (Sykes, J., dissenting).

13. Sherbert v. Verner’s test is an exacting standard, and the Government bears the
burden of satisfying it. Plaintiffs here contend that the contraception mandate substantially

burdens their exercise of religion by requiring them, on pain of substantial financial penalties, to
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provide and pay for an employee health plan that includes no-cost-sharing coverage for
contraception, sterilization, and related medical services that their Christian faith teaches are
gravely immoral and sinful. .

14. The Mandate complained of fails RFRA’s strict-scrutiny requirement because the
Government’s interest in making abortion and abortifacient contraception accessible to those
who, it contends, would not otherwise have access to such drugs and procedures, on a cost-free
basis, is not sufficiently strong to qualify as compelling. Indeed, coercing the nine religious
objectors appearing here as plaintiffs to provide this coverage is not the least restrictive means of
achieving the government’s objective.

15. The Government’s own conduct proves as much, as the government must readily
concede that some health plans are either grandfathered or exempt from the Mandate, illustrating
that the interest served by the mandate is far from compelling. And just as obviously, the
Government has other methods of furthering its interest in free access to contraception without
imposing this burden on their religious liberty—for example, by offering tax deductions or
credits for the purchase of contraception or incentives to pharmaceutical companies or medical
providers to offer the services. See, e.g., 75 Fed. Reg. 41732, wherein the Government estimates
that in 2013, 98 million individuals will be enrolled in grandfathered health plans in 2013” which
are not subject to the Mandate.

16. Non-profit “religions employers,” as defined at 45 C.F.R. §147.130(a)(1)(iv)(B),
are also exempt from the Mandate. In addition, employers with fewer than fifty full-time
employees have no obligation to provide an employee health plan under the ACA and can bypass

the Mandate by not providing a plan. 26 U.S.C. §4980H(c)(A).
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17. Typically, the Government responds that because plaintiffs are like those here, a
secular, for-profit enterprise, no rights under RFRA are implicated at all. It is now well settled,
however, that such a contention necessarily ignores that the individual plaintiffs also are
plaintiffs, and that together they own and or/manage and control Ozinga Bros. Ozinga Bros is a
family-run business, and the Ozingas manage the company in accordance with their religious
beliefs. This includes the health plan that the company sponsors and funds for the benefit of its
nonunion workforce.

18. That the Ozingas operate their business in the corporate form is not dispositive of
their claims. See Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 342-43, 130 S. Ct. 876
(2010). As the Tenth Circuit Court of Appeals recently and correctly noted:

It is beyond question that associations—not just individuals—have
Free Exercise rights: “An individual’s freedom to speak, fo worship,
and to petition the government for the redress of grievances could
not be vigorously protected from interference by the State unless a
correlative freedom to engage in group effort towards those ends
were also not guaranteed.” Roberts v. U.S. Jaycees, 468 U.S. 609,
622 (1984) (emphasis added). Therefore, courts have “recognized a
right to associate for the purpose of engaging in those activities
protected by the First Amendment—speech, assembly, petitions for
redress of grievances, and the exercise of religion. The Constitution
guarantees freedom of association of this kind as an indispensible
means of preserving other individual liberties.” /d. at 618 (emphasis
added); see also Citizens United, 558 U.S. 310, 342-43 (2010)
(“First Amendment protections extend to corporations . . .[, and the
Court] has thus rejected the argument that . . . corporations or other
associations should be treated differently under the First Amendment
simple because such associations are not natural persons.” (internal
quotation marks omitted)).

Hobby Lobby v. Sebelius , Appeal No. 12-6294, at p. 36-37 (June 27, 2013) (attached hereto as
Exhibit D)
19. The offending Mandate applies to Ozinga Bros., as an employer of more than 50

employees, and therefore to its owners and managers who, the Government contends, must

-



Case: 1:13-cv-03292 Document #: 19-1 Filed: 07/15/13 Page 1 of 3 PagelD #:108

violate their religious beliefs by operating their company in compliance with that mandate. There
is no principled reason for ignoring the burden this imposes on the religious beliefs of the
Ozingas. Citizens United, 130 S. Ct. at 922 (noting Court’s rejection, in First Nat. Bank of
Boston v. Bellotti, 435 U.S. 765, 98 S. Ct. 1407, 55 L.Ed.2d 707 (1987), of argument there that
“speech otherwise within the protection of the First Amendment loses that protection simply
because the source is a corporation.”). To the extent that, in Citizens United v. Fed. Election
Comm’n, the Court has held that for-profit corporations have First Amendment political free
speech rights, it is difficult to comprehend why such corporations also could not be deemed to
have First Amendment free exercise rights as well.

20. This is particularly true here, where the for-profit corporation is closely held,
wholly controlled, and managed by members of single family, all of whom have in common
their Christian religious faith. In such circumstances, where the beliefs of the corporation and its
owners are indistinguishable, the corporation has standing to assert the free exercise rights of its
owners. See Equal Opportunity Commission v. Townley, Engineering & Manufacturing Co., 859
F.2d 601 (9™ Cir. 1988); Stormans, Inc. v. Selecky, 586 F.3d 1109 (9™ Cir 2009). Where, as
here, the corporate entity “is merely the instrument through which [the owners] express their
religious beliefs, Stormans, supra, 586 F.3d at 112) (citing, Townley, 859 F.2d at 619-20) a
closely held corporation may assert its owners free exercise and RFRA rights.

21. That the law recognizes, generally, a distinction between a closely held
corporation and its individual owners, Kushner v. King, 533 U.S. 158 (2001) does not alter the
outcome here, for several reasons. As Kushner demonstrates, the significance of that distinction
1s driven by the statutory context in which it is asserted, there the federal RICO statute, 18 U.S.C.

§1961 ef seq. Id., at 163. That a corporation and its owners may, under different statutory
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schemes, have different rights and responsibilities does not mean that, for the purpose of RFRA
here, owners of a for-profit corporation cannot defend their First Amendment right to exercise
their religion through the management of their business.

22. Indeed, closely held corporations were originally conceived precisely to mimic
the mutual duties and obligations of the partnership form, but with the limited personal liability
afforded the corporate form. 7 Ill. Prac. Business Organizations § 6:20 (2d ed.). Here the RFRA
statute defines the “persons” entitled to its protections as broadly as the English language allows.
42 U.S.C. §2000bb-1(a). See also 1 U.S.C. §1 (“in determining the meaning of any Act of
Congress, unless the context indicates otherwise. . . ‘person’ . . include[s] corporations as well
as individuals.” Therefore, it hardly does damage to the corporate concept to acknowledge the
extent of RFRA’s reach, to protect the free exercise rights of both Ozinga Bros., Inc., a closely
held corporation, and the religiously motivated individual Ozinga family member plaintiffs here
who manage the company.

23. To the extent that the Government is contending that any burden on religious
exercise is minimal and attenuated, relying on a recent decision by the Tenth Circuit in Hobby
Lobby Stores, Inc. v. Sebelius, No. 12-6294 (10th Cir. Dec. 20, 2012), that reliance is wholly
misplaced. On June 27, 2013 the Tenth Circuit Court of Appeals issued an en banc ruling,
overruling its previous December 20, 2012 ruling and holding that Plaintiffs there, a for-profit
privately held corporation and its owners, “are entitled to bring claims under RFRA, have
established a likelihood of success that their rights under this statute are substantially burdened
by the contraceptive-coverage requirement, and have established an irreparable harm.” The

Court remanded the case with instructions to enter a preliminary injunction, and for further
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proceedings on the remaining factors governing the grant or denial of a preliminary injunction,
namely the balancing of equities and the public interest. See Exhibit D, at p. 67.

24. The Seventh Circuit correctly declined to follow the original Hobby Lobby
opinion, stating, “[w]ith respect, we think this misunderstands the substance of the claim. The
religious-liberty violation at issue here inheres in the coerced coverage of contraception,
abortifacients, sterilization, and related services, not—or perhaps more precisely, not only—in
the later purchase or use of contraception or related services.” Korte, et al. v. Sebelius, 2012 WL
6757353 (C.A. 7 ({ll.) (December 28, 2012) (unpublished order) (Attached as Exhibit B). See
also Grote v. Sebelius, 708 F.3d 850, 854 (7™ Cir. 2013) (Attached as Exhibit C). As the Tenth
Circuit Court of Appeals is now aligned with the Seventh Circuit’s earlier views on this issue,
the plain logic of allowing the injunction prayed for here becomes all the more compelling.

25. Nor is it dispositive that Ozinga Bros. current employee health plan covers
abortifacient contraception. It is well-established that a religious believer does not, by
inadvertent nonobservance, forfeit or diminish his free-exercise rights. See Grayson v. Schuler,
666 F.3d 450, 454 (7th Cir. 2012) (“a sincere religious believer doesn’t forfeit his religious rights
merely because he is not scrupulous in his observance”).

26. In short, as in Korte, Grote, and Hobby Lobby, Plaintiffs have established a
reasonable likelihood of success on their claim that the abortifacient contraception mandate
imposes a substantial burden on their religious exercise. As such, the burden is on the
Government to demonstrate that the contraception mandate 1s the least restrictive means of
furthering a compelling governmental interest. See 42 U.S.C. 1 § 2000bb-a (1), (b). Given this

high bar, Plaintiffs have established a reasonable likelihood of success on their RFRA claim.

-10-
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EXHIBIT A
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MARTIN OZINGA I, MARTIN OZINGA
IV, KARL OZINGA, JUSTIN OZINGA,
AARON OZINGA, PAUL OZINGA,
TIMOTHY OZINGA, JEFFREY OZINGA,
and OZINGA BROS., INC, an Illinois
corporation,

Plaintiffs,

Vs, No. 1:13-¢v-03292
UNITED STATES DEPARTMENT OF
HEALTH & HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official
capacity as Secretary of the U.S. Department
of Health & Human Services; UNITED
STATES DEPARTMENT OF THE
TREASURY; JACOB J. LEW, in his official
capacity as the Secretary of the US.
Department of the Treasury; UNITED
STATES DEPARTMENT OF LABOR; and
SETH D. HARRIS, Deputy Secretary of
Labor, in his official capacity as Acting
Secretary of the U.S. Department of Labor,

Defendants.

i T T e T S S S N S P

PLAINTIFFS JOINT DECLARATION
IN SUPPORT OF PLAINTIFFS’
MOTION ¥OR PRELIMINARY INJUNCTION

PLAINTIFFS MARTIN OZINGA I, MARTIN OZINGA 1V, KARL OZINGA,
JUSTIN OZINGA, AARON OZINGA, PAUL OZINGA, TIMOTHY OZINGA, and JEFFREY
OZINGA, cach being duly swom and under oath, each and jointly declare on behalf of

themselves and OZINGA BROS. Inc, an Illinois corporation depose and state, as follows:
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1. We each are over the age of eighteen, authorized, competent, and fully
knowledgeable to testify as set forth in this Declaration. As alleged in the complaint, each of us
live in the Northern District of Hlinois..

2. Martin Ozinga lII, Martin Ozinga IV, Karl Ozinga, Justin Ozinga, Aaron Ozinga,
Paul Ozinga, Timothy Ozinga and Jeffrey Ozinga, as the individual owners and senior MANagers
of Ozinga Bros., Inc. (hereafter “Ozinga Bros.”) and through voting control of its Board of
Directors, own and control the corporate plainiiff Ozinga Bros., Inc., (hereafter, with Ozinga
Bros., referred to collectively as “Plaintiffs™).

3. Ozinga Bros. stock is not publicly registered or traded.

4. Established some 85 ago, since virtually its creation plaintiff Ozinga Bros. has
been and still is a family-owned company.

5. Ozinga Bros. is currently headquartered in Mokena, [llincis, Ozinga Bros.
maintains some 33 plants and facilities in [llinois, Indiana and Michigan, and employs about 750
persons, mostly in Illinois. Ozinga Bros. is one of the largest privately owned ready mix
concrete companies in the United States.

6. Some 540 of Ozinga Bros.’s employees are unionized, and receive health
insurance through and as a result of collective bargaining agreements.

7. Ozinga Bros. provides health insurance directly to its approximately 210 non-
unionized employees, mostly administrative personnel.

g Ozinga Bros. currently provides group health insurance to its non-unionized
employees through BlueCross/BlueShield of Illinois. Ozinga Bros.’s plan year commences

annually, on the first of May.

R
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9. Ozinga Bros. was founded in 1928 as a coal yard. The Ozinga family became
sole owners of the company in 1929.

10.  We are the current owners and senior managers of Ozinga Bros. We represent the
third and fourth generation of Ozinga family ownership. Martin Ozinga III, Martin Ozinga IV,
Karl Ozinga, Justin Ozinga, Aaron Ozinga, Paul Ozinga, Timothy Ozinga and Jeffrey Ozinga all
are devout Christians.

11. Martin Ozinga I11 is a member of a non-denominational Christian church, located
it Homer Gien Iltinois.

12 Martin Ozinga IV, Paul Ozinga, and Jeffrey Ozinga are members of a non-
denominational Christian churches located in Chicago, Hlinois.

13. Justin Ozinga and Timothy Ozinga are both members of a non-denominational
Christian church located in Orland Park, Hlinois.

14, Aaron Ozinga is a member of a church affiliated with the Christian Reformed
Church located in Elmburst, iinois. .

15.  Karl Ozinga is a member of a non-denominational Christian church located in
Costa Mesa, California.

16.  We attempt to operate Ozinga Bros. with the utmost integrity and in compliance
with the teachings, mission and values of our Christian faith, as set forth in Scripture.

17, Our values and religious beliefs are those reflected in the teachings of our

Christian faith.
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18. Pursuant to and consistent with our Christian values and our religious beliefs, we
are all Pro-Life,

19, Throughout our management of our family business, each of us have made open
and manifest the importance of our Christian beliefs to exactly how we conduct our business.

20.  Pursuant to and consistent with our values we have assured that Ozinga Bros.
provides employee health insurance as an integral component of furthering our corporate
mission, by treating our employees well,

21, In addition, we each reasonably believe that providing some level of benefits is a
practical business necessity, and that the failure to do so would doom to inevitable failure our
efforts to attract and retain quality employees which, in turn, would cripple and destroy our
family-owned business.

22.  The foundation of our Christian values and religious beliefs is Scripture, our
belief that Scripture alone is God's word to all mankind, and our belief that its human authors
under the guidance of the Holy Spirit wrote Scripture as the supreme source of truth for Christian
beliefs and living. See: Mathew 28:18-20 (*Then Jesus came to them and said, “All authority in
heaven and on earth has been given to me. Therefore go and make disciples of all nations,
baptizing them in the name of the Father and of the Son and of the Holy Spirit, and teaching
them to obey everything I have commanded you.”).

23. As a result of this Scriptural commission, we believe that our obligation to live
our faith openly and directly in everything that we do, including how we manage and operate
Ozinga Bros., and how we treat Ozinga’s employees, customers, and other “stakeholders.” As

one example of this, we routinely open and close business meetings at Ozinga Bros. with prayer.
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24, Reflective of our sincerely held religious beliefs and the importance of our beliefs
to how we conduct the Ozinga Bros. business, the company’s web site also makes direct and
unequivocal references to the importance of our Christian faith in our everyday business

activities. http://www.ozinga.com/about/ , at “Documentary.” (Martin Ozinga HI: “We honor

God by all that we do, and treat others the way we want to be treated.” (speaking of the basis of
the company’s success); Martin Ozinga IV: Keeping an “ear to God’s leading” is the key to

Ozinga’s continued success in the future). See also: http://bit ly/Ozinga-HereToStay. (Jim

Ozinga: “We're here to serve God and the crown of his creation, man™; Paul Ozinga: “This
business is to honor and glorify God.”)

25, We also sincerely believe that our religious faith obligates tithing. See:
Deuteronomy 14:22 (“Be sure to set aside a tenth of all that your fields produce each year.”}). See
also: Genesis 14:20 (“The Abraham gave him a tenth of everything™); Genesis 28: 20-22 (“If
God will be with me and will watch over me on this journey I am taking and will give me food to
cat and clothes to wear so that I return safely to my father’s household, then the Lord will be my
God and this stone that I have set up as a pillar will be God’s house, and of all that you give me 1
will give you a tenth.”); Luke 11:42 (“Woe to you Pharisees, because you give God a tenth of
your mint, rue and all other kinds of garden herbs, but you neglect justice and the love of God.
You should have practiced the latter without leaving the former undone.)

26.  Reflective of our sincerely held religious beliefs and the importance of those
beliefs to how we conduct Ozinga Bros., Plaintiffs tithe annually an amount equal 1o at least 10%

of the pre-tax income of the company to charitable works.
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27 As a result of this commitment to Scriptural tithing, through Ozinga Bros., we
have provided and continue to provide key significant material support for, and among other
things, Christian educational institutions located in the Chicagoland area and elsewhere.

28, As aresult of this commitment to Scriptural tithing, through Ozinga bros., we also
are providing significant material support to private Christian health care internationally,
including in Africa (Uganda) and in Europe (Romania), and in the Chicagoland area.

29.  The health clinic that we continue to support in Romania, in tum designates a
portion of its profits to helping the poor, and has become Romania’s “gold standard for health
care as well as a model for businesses contending with a corruption-plagued political system.™

30. Also reflective of our sincerely held religious beliefs, and the importance of those
beliefs to how they conduct Ozinga Bros., Ozinga Bros. also publicly emphasizes the importance
of responsible environmental stewardship. As also reflected at the Ozinga Bros. site, and as a
part of its “Ozinga Green Building” initiative, we profess publicly that “we are passionate about
our charge to care for the earth.” See: hup./www.ozingagreenbuilding com/, at tab “Our
Philosophy.”

31, The reference to the “charge to care for the earth” referenced in these Ozinga
Green Building initiative materials, is to God's charge to man as reflected in Scripture. See:
Genesis 1:28 (“God blessed them and said to them, “Be fruitful and increase in number; fill the
earth and subdue it. Rule over the fish in the sea and the birds in the sky and over every living
creature that moves on the ground.); 2:15 (“The LORD God took the man and put him in the

Garden of Eden o work it and take care of it.”).

! httpy//iliinoisreview typepad.com/illincisreview/2008/08/ozinga-responds.html.

-6-
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32, To us and Ozinga Bros. Inc., Scripture not only requires we live our lives openly,
consistently and correctly as Christians; Scripture also plainly and unequivocally teaches that
human life is a sacred gift that comes from God, that God creates life, that life begins at

conception and that we are to “choose life:”

Jeremiah 1: 4-5 (“Before 1 formed thee in the belly I knew thee; and before
thou camest forth out of the womb I sanctified thee, and | ordained thee a
prophet unto the nations.”);

Psalm 139: 13-15 (“For you created my inmost being; you knit me together in
my mother’s womb. I praise you because I am fearfully and wonderfully made:
your works are wonderful, I know that full well. My frame was not hidden
from you when I was made in the secret place, when I was woven together in
the depths of the earth.™);

Galatians 1:15 (“But when God, who set me apart before I was born and who
called me by his grace, was pleased . . .™);

3

Psalm 22: 10-11 (“From birth I was cast on you; from my mother’s womb you
have been my God.”); and

Deuteronomy 30:19 (“This day 1 call the heavens and the earth as witnesses
against you that I have set before you life and death, blessings and curses. Now
choose life, so that you and your children may live and that you may love the
LORD your God, listen to his voice, and hold fast to him. . . ).

33, We therefore believe that by definition abortion and abortifacient contraception
involve the destruction of a human life, a creation of God, and that as a result all such abortion
and abortifacient contraception is wrong and sinful, and therefore harmful to the spiritual and
physical health and well-being of all human beings.

34, We therefore also believe that providing coverage for drugs and procedures that
facilitate such wrong and sinful practices constitutes cooperation with such wrong and sinful
conduct.

35.  Ozinga Bros. purchases group health insurance through insurance issuer Blue

Cross/Blue Shield of Ilinois, and provides this insurance to our employees.

-7-
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36.  Pursuant to and consistent with our values we strive to provide Ozinga Bros.
employees with employee health coverage equal to, or superior to, coverage generally available
in the llinois/Indiana/Michigan market in order that Ozinga Bros. remains a competitive
employer.

37. We never knowingly requested coverage for abortion or abortifacient
contraception, and were under the impression that the policies that we had did not provide our
QOzinga Bros. employees with access to these procedures or drugs.

38 Asaresult of media coverage of objections being raised by privately held closely
held family businesses to providing abortion and abortifacient contraceptive coverage to our
employees, beginning in September 2012, we caused Ozinga Bros. to examine the extent to
which the coverage provided at Ozinga Bros., if at all, included such offensive coverage.

39.  Upon determining that it had historically provided such offensive coverage, in
December 2012, we revised the coverage provided by our health insurance plan to remove
abortion and abortifacient contraceptives from the plan coverage. Blue Cross/Blue Shield of
Hlinois has deemed that due to the Mandate, Ozinga Bros. will not be allowed to exclude
abortion and abortifacient contraception from Ozinga Bros.” insurance plan and that as a result,
absent the relief prayed for, we will be forced to provide and pay for those procedures which
violate our religious beliefs,

40.  Ozinga Bros. has been attempting to find, but without success, coverage
compliant with the ACA and with our sincerely held religious beliefs.

41.  On mformation and belief, based on the company’s investigation and the

investigations of its insurance professionals, there is no such coverage available nor is there any
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reasonable likelihood of it becoming available under the ACA, as currently configured and
construed.

42.  The Mandate complained of purports to require us to provide coverage at Ozinga
Bros. for the full range of FDA approved “contraceptive methods, sterilization procedures, and

2

patient education and counseling for all women with reproductive capacity.”™ The contraceptive

methods for which coverage must be provided include abortion and abortifacient contraceptives.
Id.

43.  Oazinga Bros. cannot provide, fund or participate in health care insurance which
covers abortion or abortifacient contraception, or related education and counseling, without
violating our deeply held religious beliefs.

44, Ozinga Bros. cannot provide information or guidance to our employees
regarding abortion or abortifacient contraceptives, or related education and counseling, without
violating our deeply held religious beliefs.

45.  If enforced the Mandate coerces us to violate our religious beliefs by requiring us
to provide Ozinga Bros. employees, including members of our families, with access to
abortifacient contraception, including but without limitation drugs and devices such as the
“morning-after pill,” *“Plan B,” and “ella,” all of which come within the Mandate’s and HRSA's
definition of “Food and Drug Administration-approved contraceptive methods” despite their
known and admitted abortifacient mechanisms of action.’

46.  If enforced, the Mandate not only forces us to violate our religious beliefs as

alleged; it also subverts the expression by us of our religious beliefs, and the beliefs of millions

2 hitp:/fwww . hrsa gov/womenseguidelines/

* Regarding the abortifacient effect of these contraceptives, see note 2, supra..

0.
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of our fellow Americans, by forcing us to fund, promote and to assist others to acquires
procedures and drugs which Plaintiffs believe are wrong and sinful.

47. We reasonably believe that depriving our Ozinga Bros. employees of benefits
would cripple our business.

48.  We have no desire for Ozinga Bros. Inc. to go out of business and do not believe
that we should be forced to choose between violating our sincerely held religious beliefs by
engaging in wrongful and sinful conduct or shutting down our business.

49.  We authorized the filing of this lawsuit to secure judicial review of what we
understand will be construed as violations by Ozinga Bros. of certain regulations adopted under
the 2010 Patient Protection and Affordable Care Act (“the PPACA™). We are seeking review,
specifically, of those regulations purporting to mandate that employers include in our employee
group health benefit plans coverage for abortion and abortifacient contraceptives and related
counseling and other procedures that are wholly at odds with our sincerely held religious beliefs,
as set forth in the tents of our Christian faith.

50.  We also seek declaratory and injunctive relief from the operation of the Final
Rule confirmed and promulgated by the federal defendants on February 15, 2012, mandating that
group health plans include coverage, without cost sharing, for “all Food and Drug
Administration-approved contraceptive methods, sterilization procedures and patient education
and counseling for all women with reproductive capacity” in plan years beginning on or after
August 1, 2012 (hereafter, “the Federal Mandate” or “the Final Rule” or “the Federal
Mandate/Rule™), see 45 CFR § 147.130 (a)(1)(iv), as confirmed at 77 Fed. Register 8725 (Feb.
15, 2012), adopting and quoting Health Resources and Services Administration {HRSA)

Guidelines found at http://www hrsa.gov/iwomensguidelines.

-10-
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31. As such, the Federal Mandate purports to require Ozinga Bros. to provide our
employees with coverage for, among other things, abortifacient contraception, because certain
drugs and devices such as the “morning-after pill,” “Plan B,” and “ella” come within the
Mandate’s and HRSA’s definition of “Food and Drug Administration-approved coniraceptive
methods” despite what we believe and understand are their known abortifacient mechanisms of
action. Our providing such coverage is wholly at odds with our sincerely held religious beliefs,
as set forth in the tenets of our Christian faith,

52. As an employer of more than fifty individuals or a full-time equivalence, we are
advised and understand that Ozinga Bros. is defined by the PPACA as a “large employer,”
subject to severe penalties if Ozinga Bros. does not provide the mandated health coverage for
abortion and abortifacient contraception that the above described HHS regulations now require
Ozinga Bros. to provide.

53, We are further reasonably advised and understand that these “penalties” are now
to be deemed “taxes” presumably to be reported on our tax returns, and that in total may amount
to a crippling $100 per day per employee for each employee/day if we do not provide such
coverage.

54.  Since the Ozinga family came to wholly own and control Ozinga Bros., some 85
years ago, we have believed, and our Christian faith instructs, that the provision of employee
health insurance is an integral component of our business. In today’s business climate, providing
some level of benefits is also a practical business necessity. Failure to offer such benefits to our
employees will fatally undermine our thus far successful efforts to attract and retain the kinds of

quality employees which we attract now, which will, in tum, undermine and destroy the

foundation of our business success.

-11-
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55. Onthe other hand, if we are forced to provide insurance to our employees that we
betieve conflicts fundamentally with our Christian religious values, as set forth above, our
business also will also suffer irreparable harm. It is simply not possible to pursue our current
business model, premised on the teachings of our Christian faith, and at the same time participate
in what that faith teaches is wrong and sinful.

36.  As Plaintiffs believe that abortion and abortifacient contraception are inherently
wrong and sinful, we also believe such practices are harmful to the health and well-being of all
human beings.

57. Consequently, we believe that providing our employees with insurance coverage
for abortion and abortifacient contraceptive and related counseling and procedures that facilitate
such immoral practices constitutes cooperation with evil and violates the laws of God.

58, However, the only way in which Ozinga Bros. can now lawfully provide accident
and health benefits for its employees under federal law, absent the relief prayed for, is by
purchasing an insurance plan that covers such wrongful practices.

59.  Unless the current federal laws’ applicability to Ozinga Bros. is enjoined, we will
have no other choices but to continue fo provide our employees with the moraily objectionable
benefits required by federal law, as we could not reduce our full-time workforce below 50
employees or cancel all insurance as permitted by federal taw, but still go out of business. This is
because it is not financially feasible at this time to self-insure and thereby qualify for the
exemption from state law,

60, Unless the current federal laws’ applicability to each of us personally is also
enjoined, we too would be forced to continue to purchase for ourselves and our families

insurance coverage with morally objectionable benefits required by state and federal law, or

-12-
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leave ourselves exposed to potentially catastrophic health care expenses and also the personal tax
penalties currently provided for by law.

61.  We do not wish for Ozinga Bros. to go out of business. Were Ozinga Bros. to go
out of business we, our families, our Ozinga employees and the families of those emplovees will
all be deprived of what is currently and for us all now is a good and sustaining livelihood.

62.  We are informed and reasonably believe that Ozinga Bros. is subject to the
offending Mandate that requires us to provide these religiously objectionable benefits because
Ozinga Bros. does not qualify for any of the regulatory exemptions from the Mandate.

63.  We are informed and reasonably believe that Ozinga Bros. also does not qualify
for the “religious employer” exemption contained in the Final Rule relating to the federal
Mandate. See 45 CFR § 147.130(a)(1)Gv)Y(A) and (B). This is because, among other things,
Ozinga Bros. is a for-profit entity, hires many non-Christians, serves many non-Christians, and
does not qualify as having as its primary purpose of incuicating religious values in its employees
or chents.

64.  We are informed and reasonably believe that Ozinga Bros. cannot take advantage
of the “temporary enforcement safe harbor” as set forth by the federal defendants at 77 Fed. Reg.
8725 (Feb. 15, 2012) because it is a for-profit entity.

65.  We are informed and reasonably believe that Ozinga Bros. cannot avoid the
offending Mandate by employing the “grandfathering” provision or the temporary safe harbor
because on an annual basis Ozinga Bros. must seek out and purchase renewed coverage for its
employees which coverage, from year to year changes materially enough that its carriers wil} not

certify the plans as “‘grandfathered” under the Mandate.

-13.
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66. In sum, at present, the state and federal mandates, described above, now work
together to force us and Ozinga Bros and its senior managers and owners to violate our
conscience and betray our religious convictions by requiring us to provide Ozinga Bros.
employees with benefits which our Christian faith teaches and which we believe to be wrong,
and sinful.

67.  Yet, we also believe that we are morally obliged to provide our employees with
health and accident insurance benefits. Indeed, under federal law, if we employ more than 50
employees we must do so or pay severe financial penalties. The Constifution and laws of the
United States should not be permitted to impose on Ozinga Bros. such a Hobson’s choice.

68, Ozinga Bros.’s group health plan is due for renewal on May 1, 2013, at which
time, unless enjoined from doing so by the injunctive relief being requested in this action,
Ozinga Bros. will become subject to penalties for non-compliance with the federal laws if it fails
to provide health coverage mandated by those laws.

69.  Ozinga Bros. wishes to renew coverage for our employees by purchasing an
employee group insurance policy while excluding coverage for drugs and services to which we
object by reason of our sincerely held refigious convictions.

70.  We have been informed and reasonably believe that absent the relief prayed for
herein, and upon renewal, Blue Cross/Blue Shield of Illinois will have no choice but to include in
Ozinga Bros.” plan coverage for abortion and abortifacient contraceptives, contrary to and in
violation of our sincerely held religious beliefs.

71 At all times relevant, we have been researching and continue to research for any
means to seif-insure or otherwise avoid these federal and state mandates, but to date we have

found no such means that are legally, financially, or otherwise available to us.

-14-
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72. We have already had to devote significant institutional resources, including both
staff time and funds, to determine how to respond to the Mandate. We anticipate continuing to
make such expenditures of time and money up until and after the time that the Mandate goes into
effect for the Ozinga Bros. plan.

73. We reasonably expect, as confirmed by our respective insurance issuers, that
Ozinga Bros. will be subject to the Mandate despite the existence of exemptions to the Mandate
as none of the exemptions apply to us.

74.  The Mandate at issue forces us to provide our employees with coverage of those
services which our Christian faith instructs us are inherently wrong and sinful.

75.  If subject to the Mandate, we will be compelled either to comply with the
Mandate’s requirements in violation of our sincerely held religious convictions, or pay ruinous
fines that would have a crippling impact on our business and in short order force Ozinga Bros.
to cease doing business and shut down.

76.  We are reliably informed and believe that the Defendants have already granted
numerous waivers from compliance with the Mandate to selected business entities for purely
secular reasons. These exemptions to date have omitted in excess of 191 million persons from
the federal government Mandate.

77. We are reliably informed and believe that entities granted waivers of the federal
Mandate do not have to provide coverage for contraception, including abortifacient contraception
and sterilization,

78, We cannot continue in good conscience to comply with these immoral mandates

in violation of our faith and the teaching of our Christian faith, the tenets to which we devoutly
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adhere, and which immoral mandates we also believe to be an illegal and unconstitutional

infringement on our rights.

-16-
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VERIFICATION

Pursuant to 28 U.S.C. § 1746, we, and each of us, declare under penalty of perjury under
the laws of the United States that to the best of our knowledge that the foregoing is true and
correct.

Executed this Zsday of 4%4;@ 2013.%

" Martin Oziriga JIL

y
—
Mamr&/ O‘zznw

Karl Ozinga

" Justin Ozinga

A _&f@‘“‘“

7 [ 'Paul Ozinga

L“f”’f’imoffh"if @/z;iffga

4 . . . . . . Lo
The declaration electronically filed with the court bears the scanned original signatures of the signatories indicated.

The original declaration, bearing the original signatures, is being maintained by their counsel and is available for
review upon request by the Court and counsel for the Defendants.
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YERIFICATION

Pursuant to 28 U.S.C. § 1746, we, and each of us, declare under penalty of perjury under
the laws of the United States that to the best of our knowledge that the foregoing is true and
correct,

Executed this April 30, 2013.°

Mastin Ozinga [H

Martin Ozinga IV

e G

Karl Ozinga ™

Justin Ozinga

Aaron Ozinga

Paul Ozinga

Timothy Ozinga

Jeffrey Ozinga

The declaration electronically filed with the court bears the scanned original signatures of the signatories indicated.
The original declaration, bearing the original signatures, is being maintained by their counsel and is available for
review upon request by the Court and counsel for the Defendants.
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QAnited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

December 28, 2012
Before
JOEL M. FLAUM, Circuit Judge
ILANA DIAMOND ROVNER, Circuit Judge

DIANE S. SYKES, Circuit Judge

No. 12-3841

CYRIL B. KORTE, et al., Appeal from the

Plaintiffs-Appellants, United States District Court for the
Southern District of Illinois.

No. 3:12-CV-01072-MJR

KATHLEEN SEBELIUS, in her official

capacity as the Secretary of the United Michael J. Reagan,
States Department of Health and Human Judge.

Services, et al.,

Defendants-Appellees.
ORDER
The following are before the court:

1. PLAINTIFFS-APPELLANTS EMERGENCY MOTION FOR AN
INJUNCTION PENDING APPEAL BEFORE JANUARY 1, 2013, filed on
December 18, 2012, by counsel for the appellants.

2. OPPOSITION TO PLAINTIFFS” EMERGENCY MOTION FOR AN
INJUNCTION PENDING APPEAL, filed on December 21, 2012, by counsel
for the appellees.
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3. PLAINTIFFS-APPELLANTS” REPLY IN SUPPORT OF THEIR EMERGENCY
MOTION FOR AN INJUNCTION PENDING APPEAL BEFORE JANUARY 1,
2013, filed December 21, 2012, by counsel for the appellants.

Cyril and Jane Korte and their construction company, Korte & Luitjohan Contractors,
Inc. (“K & L Contractors”), appeal the denial of their motion for a preliminary injunction
against the enforcement of provisions of the Patient Protection and Affordable Care Act
(“ACA”) and related regulations requiring that K & L Contractors purchase an employee
health-insurance plan that includes no-cost-sharing coverage for contraception and
sterilization procedures. See 42 U.S.C. § 300gg-13(a)(4); 77 Fed. Reg. 8725 (Feb. 15, 2012).
They have moved for an injunction pending appeal. See FED. R. APp. P. 8. For the reasons
that follow, the motion is granted.

The record at this stage of the proceedings is necessarily limited, but the parties do
not substantially disagree about the facts. Cyril and Jane Korte own K & L Contractors, a
construction firm with approximately 90 full-time employees. About 70 of their employees
belong to a union, which sponsors their health-insurance plan; K & L Contractors provides a
group health-insurance plan for the remaining 20 nonunion employees. The Kortes are
Roman Catholic, and they seek to manage their company in a manner consistent with their
Catholic faith, including its teachings regarding the sanctity of human life, abortion,
contraception, and sterilization. In August 2012 they discovered that the company’s current
health-insurance plan includes coverage for contraception. The plan renewal date is January
1, 2013. The Kortes want to terminate this coverage and substitute a health plan (or a plan of
self-insurance) that conforms to the requirements of their faith. The ACA’s preventive-care
provision and implementing regulations prohibit them from doing so.

More specifically, as relevant here, the ACA requires nongrandfathered and
nonexempt group health-insurance plans to cover certain preventive health services without
cost-sharing, see 42 U.S.C. § 300gg-13(a)(4), and regulations promulgated by the United
States Department of Health and Human Services (“HHS”) specify that the required
coverage must include all FDA-approved contraceptive methods and sterilization
procedures, see 77 Fed. Reg. 8725 (Feb. 15, 2012) (“the contraception mandate” or “the
mandate”). This includes oral contraceptives with abortifacient effect (such as the
“morning-after pill”) and intrauterine devices. See id.; OFFICE OF WOMEN’S HEALTH, FOOD &
DRUG ADMIN., BIRTH CONTROL GUIDE 10-12, 16-20 (2012), http://www.fda.gov/downloads/
ForConsumers/By Audience/ForWomen/FreePublications/UCM282014.pdf.

The contraception mandate takes effect starting in the first plan year after August 1,
2012. 77 Fed. Reg. 8725-26. For the Kortes and their company, that date is January 1, 2013.
Employers who do not comply are subject to enforcement actions and substantial financial
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penalties. See 29 U.S.C. § 1132(a); 26 U.S.C. § 4980D(a), (b) ($100 per day per employee for
noncompliance with coverage provisions); 26 U.S.C. § 4980H (approximately $2,000 per
employee annual tax assessment for noncompliance). The Kortes estimate that for K & L
Contractors, the penalties could be as much as $730,000 per year, an amount that would be
tinancially ruinous for their company and for them personally.

On October 9, 2012, the Kortes and K & L Contractors (collectively, “the Kortes”)
tiled suit against HHS Secretary Kathleen Sebelius seeking declaratory and injunctive relief
against the enforcement of the contraception mandate, alleging that it violates their rights
under the Religious Freedom Restoration Act (“RFRA”), 42 U.S.C. § 2000bb-1; the First
Amendment’s Free Exercise, Establishment, and Speech Clauses; the Fifth Amendment’s
Due Process Clause; and the Administrative Procedure Act, 5 U.S.C. §§ 553(b)-(c), 706(2)(A),
(D). They immediately moved for a preliminary injunction. On December 14, 2012, the
district court denied the motion. On December 17, 2012, the Kortes appealed, see 28 U.S.C. §
1292(a)(1), and the next day they filed an emergency motion for an injunction pending
appeal. For purposes of the motion, they rely solely on their RFRA claim.

We evaluate a motion for an injunction pending appeal using the same factors and
“sliding scale” approach that govern an application for a preliminary injunction. See Cavel
Int’l, Inc. v. Madigan, 500 F.3d 544, 547-48 (7th Cir. 2007). The Kortes must establish that they
have “(1) no adequate remedy at law and will suffer irreparable harm if a preliminary
injunction is denied and (2) some likelihood of success on the merits.” Ezell v. City of
Chicago, 651 F.3d 684, 694 (7th Cir. 2011); see also Am. Civil Liberties Union of Ill. v. Alvarez,
679 F.3d 583, 589-90 (7th Cir. 2012), cert. denied, No. 12-318, 2012 WL 4050487 (U.S. Nov. 26,
2012). Once the threshold requirements are met, the court weighs the equities, balancing
each party’s likelihood of success against the potential harms. Girl Scouts of Manitou Council,
Inc. v. Girl Scouts of U.S. of Am., Inc., 549 F.3d 1079, 1100 (7th Cir. 2008); Abbott Labs. v. Mead
Johnson & Co., 971 F.2d 6, 12 (7th Cir. 1992). The more the balance of harms tips in favor of
an injunction, the lighter the burden on the party seeking the injunction to demonstrate that
it will ultimately prevail. Abbott Labs., 971 F.2d at 12. In other words, the sliding-scale
approach requires us “simply to weigh[] [the] harm to a party by the merit of his case.”
Cavel, 500 F.3d at 547.

We conclude that the Kortes have established both a reasonable likelihood of success
on the merits and irreparable harm, and that the balance of harms tips in their favor. RFRA
prohibits the federal government from imposing a “substantial[] burden [on] a person’s
exercise of religion even if the burden results from a rule of general applicability” unless the
government demonstrates that the burden “(1) is in furtherance of a compelling
governmental interest; and (2) is the least restrictive means of furthering that compelling
governmental interest.” 42 U.S.C. § 2000bb-1(a), (b). This is the strict-scrutiny test
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established in Sherbert v. Verner, 374 U.S. 398 (1963), for evaluating claims under the Free
Exercise Clause. It was displaced by Employment Division, Department of Human Resources of
Oregon v. Smith, 494 U.S. 872 (1990), but Congress codified it in RFRA. See Gonzales v. O
Centro Espirita Beneficente Uniao Do Vegetal, 546 U.S. 418, 424 (2006); River of Life Kingdom
Ministries v. Village of Hazel Crest, 1ll., 611 F.3d 367, 379 (7th Cir. 2010) (Sykes, J., dissenting).
It is an exacting standard, and the government bears the burden of satisfying it.

The Kortes contend that the contraception mandate substantially burdens their
exercise of religion by requiring them, on pain of substantial financial penalties, to provide
and pay for an employee health plan that includes no-cost-sharing coverage for
contraception, sterilization, and related medical services that their Catholic religion teaches
are gravely immoral. They further contend that the mandate fails RFRA’s strict-scrutiny
requirement because the government’s interest in making contraception and sterilization
accessible on a cost-free basis is not sufficiently strong to qualify as compelling, and that
coercing religious objectors to provide this coverage is not the least restrictive means of
achieving that objective. They point out that some health plans are either grandfathered or
exempt from the mandate, illustrating that the interest served by the mandate is far from
compelling. And they argue that the government has other methods of furthering its
interest in free access to contraception without imposing this burden on their religious
liberty —for example, by offering tax deductions or credits for the purchase of contraception
or incentives to pharmaceutical companies or medical providers to offer the services.

In response, the government’s primary argument is that because K & L Contractors
is a secular, for-profit enterprise, no rights under RFRA are implicated at all. This ignores
that Cyril and Jane Korte are also plaintiffs. Together they own nearly 88% of K & L
Contractors. It is a family-run business, and they manage the company in accordance with
their religious beliefs. This includes the health plan that the company sponsors and funds
for the benefit of its nonunion workforce. That the Kortes operate their business in the
corporate form is not dispositive of their claim. See generally Citizens United v. Fed. Election
Comm'n, 130 S. Ct. 876 (2010). The contraception mandate applies to K & L Contractors as
an employer of more than 50 employees, and the Kortes would have to violate their
religious beliefs to operate their company in compliance with it.

The government also argues that any burden on religious exercise is minimal and
attenuated, relying on a recent decision by the Tenth Circuit in Hobby Lobby Stores, Inc. v.
Sebelius, No. 12-6294 (10th Cir. Dec. 20, 2012). Hobby Lobby, like this case, involves a claim for
injunctive and declaratory relief against the mandate brought by a secular, for-profit
employer. On an interlocutory appeal from the district court’s denial of a preliminary
injunction, the Tenth Circuit denied an injunction pending appeal, noting that “the
particular burden of which plaintiffs complain is that funds, which plaintiffs will contribute
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to a group health plan, might, after a series of independent decisions by health care
providers and patients covered by [the corporate] plan, subsidize someone else’s participation
in an activity condemned by plaintiff[s’] religion.” Id. at 7 (quoting Hobby Lobby Stores, Inc. v.
Sebelius, 870 F. Supp. 2d 1278, 1294 (W.D. Okla. 2012)). With respect, we think this
misunderstands the substance of the claim. The religious-liberty violation at issue here
inheres in the coerced coverage of contraception, abortifacients, sterilization, and related
services, not—or perhaps more precisely, not only—in the later purchase or use of
contraception or related services.

We note that the Eighth Circuit apparently disagrees with our colleagues in the
Tenth. In a similar lawsuit, the Eighth Circuit granted a motion for an injunction pending
appeal, see O'Brien v. U.S. Dep’t of Health & Human Servs., No. 12-3357 (8th Cir. Nov. 28,
2012), albeit without discussion. We note as well that on December 26, 2012, Justice
Sotomayor, as Circuit Justice for the Tenth Circuit, issued an in-chambers decision in Hobby
Lobby denying the plaintiffs’ motion for an injunction pending appellate review. Hobby
Lobby Stores, Inc. v. Sebelius, No. 12A644, 2012 WL 6698888 (Sotomayor, Circuit Justice
Dec. 26, 2012). But the “demanding standard” for issuance of an extraordinary writ by the
Supreme Court, id. at *1, differs significantly from the standard applicable to a motion for a
stay or injunction pending appeal in this court. As Justice Sotomayor noted, the entitlement

to relief must be ““indisputably clear.”” Id. (quoting Lux v. Rodrigues, 131 S. Ct. 5, 6 (Roberts,
Circuit Justice 2010))."

Finally, the government emphasizes the fact that K & L Contractors’ current
employee health plan covers contraception. But it is well-established that a religious
believer does not, by inadvertent nonobservance, forfeit or diminish his free-exercise rights.
See Grayson v. Schuler, 666 F.3d 450, 454 (7th Cir. 2012) (“a sincere religious believer doesn’t
forfeit his religious rights merely because he is not scrupulous in his observance”).

In short, the Kortes have established a reasonable likelihood of success on their claim
that the contraception mandate imposes a substantial burden on their religious exercise. As
such, the burden will be on the government to demonstrate that the contraception mandate
is the least restrictive means of furthering a compelling governmental interest. See 42 U.S.C.

! Four district courts have granted preliminary injunctions or temporary restraining
orders in similar cases. Conestoga Wood Specialities Corp. v. Sebelius, No. 12-6744 (E.D. Pa. Dec. 28,
2012); Tyndale House Publishers v. Sebelius, Civil Action No. 12-1635 (RBW), 2012 WL 5817323
(D.D.C. Nov. 16, 2012); Legatus v. Sebelius, No. 12-12061, 2012 WL 5359630 (E.D. Mich. Oct. 31,
2012); Newland v. Sebelius, Civil Action No. 1:12-cv-1123-JLK, 2012 WL 3069154 (D. Colo. July 27,
2012). A second district court in this circuit denied preliminary injunctive relief in a similar case.
See Grote Indus., LLC v. Sebelius, No. 4:12-cv-00134-SEB-DML (S.D. Ind. Dec. 27, 2012).
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§ 2000bb-a(1), (b). Given this high bar, we think the Kortes have established a reasonable
likelihood of success on their RFRA claim. At this stage of the proceedings, the government
invokes only a generalized interest in “ensuring that employees and their families have
access to recommended preventative health services,” and somewhat more specifically,
“ensur[ing] that decisions about whether to use contraception and which form to use are
made by a woman and her doctor —not by her employer or insurer.” Whether these
interests qualify as “compelling” remains for later in this interlocutory appeal; the
government has not advanced an argument that the contraception mandate is the least
restrictive means of furthering these interests. Reserving judgment for our plenary
consideration of the appeal, we conclude at this early juncture that the Kortes have
established a reasonable likelihood of success on their RFRA claim.

They have also established irreparable harm. Without an injunction pending appeal,
the Kortes will be forced to choose between violating their religious beliefs by maintaining
insurance coverage for contraception and sterilization services contrary to the teachings of
their faith and subjecting their company to substantial financial penalties. RFRA protects the
same religious liberty protected by the First Amendment, and it does so under a more
rigorous standard of judicial scrutiny; the loss of First Amendment rights “for even minimal
periods of time, unquestionably constitutes irreparable injury,” Elrod v. Burns, 427 U.S. 347,
373 (1976) (plurality opinion); Alvarez, 679 F.3d at 589. In this context “quantification of
injury is difficult and damages are therefore not an adequate remedy.” Flower Cab Co. v.
Petitte, 685 F.2d 192, 195 (7th Cir. 1982).

We also conclude that the balance of harms tips strongly in the Kortes’s favor. An
injunction pending appeal temporarily interferes with the government’s goal of increasing
cost-free access to contraception and sterilization. That interest, while not insignificant, is
outweighed by the harm to the substantial religious-liberty interests on the other side. The
cost of error is best minimized by granting an injunction pending appeal.

Accordingly, IT IS ORDERED that the motion for an injunction pending appeal is
GRANTED. The defendants are enjoined pending resolution of this appeal from enforcing
the contraception mandate against the Kortes and K & L Contractors.

ROVNER, Circuit Judge, dissenting. I would deny the appellants” emergency request
for temporary injunctive relief. I do not believe that the appellants have demonstrated
either a reasonable likelihood of success on the merits of their appeal or irreparable harm in
the absence of an injunction pending the resolution of the appeal.

Although the Kortes contend that complying with the Patient Protection and
Affordable Care Act’s insurance mandate violates their religious liberties, they are removed
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by multiple steps from the contraceptive services to which they object. First, it is the
corporation rather than the Kortes individually which will pay for the insurance coverage.
The corporate form may not be dispositive of the claims raised in this litigation, but neither
is it meaningless: it does separate the Kortes, in some real measure, from the actions of their
company. Second, the firm itself will not be paying directly for contraceptive services.
Instead, their company will be required to purchase insurance which covers a wide range of
health care services. It will be up to an employee and her physician whether she will avail
herself of contraception, and if she does, it will be the insurer, rather than the Kortes, which
will be funding those services. In the usual course of events, an employer is not involved in
the delivery of medical care to its employee or even aware (by virtue of physician-patient
privilege and statutory privacy protections) of what medical choices the employee is
making in consultation with her physician; only the employee, her physician, and the
insurer have knowledge of what services are being provided. What the Kortes wish to do is
to preemptively declare that their company need not pay for insurance which covers
particular types of medical care to which they object, despite the fact that neither the
company nor its owners are involved with the decision to use particular services, nor do
they write the checks to pay the providers for those services. See Hobby Lobby Stores, Inc. v.
Sebelius, No. 12-6294, Order at 7 (10th Cir. Dec. 20, 2012) (quoting Hobby Lobby Stores, Inc. v.
Sebelius, 870 F. Supp. 2d 1278, 1294 (W. D. Okla. 2012) (“[T]he particular burden of which
plaintiffs complain is that funds, which plaintiffs will contribute to a group health plan,
might, after a series of independent decisions by health care providers and patients covered
by [the corporate] plan, subsidize someone else’s participation in an activity that is
condemned by plaintiff[s’] religion. Such an indirect and attenuated relationship appears
unlikely to establish the necessary ‘substantial burden.””) (emphasis in original)), application
for injunction denied by Circuit Justice, 2012 WL 6698888 (U.S. Dec. 26, 2012) (Sotomayor, J.).
If an employer has this right, it is not clear to me what limits there might be on the ability to

177

limit the insurance coverage the employer provides to its employees, for any number of
medical services (or decisions to use particular medical services in particular circumstances)
might be inconsistent with an employer’s (or its individual owners’) individual religious
beliefs. In short, the Kortes have not shown that complying with the insurance mandate
substantially burdens the free exercise of their religious rights, in violation of the Religious
Freedom Restoration Act, 42 U.S.C. § 2000bb-1.

I am also dubious of the notion that the Kortes will be irreparably harmed in the
absence of a temporary injunction relieving them of the obligation to comply with the
mandate to purchase insurance covering contraceptive services. First, the insurance plan
currently in effect for their company’s non-union employees, which plan the company
voluntarily entered into, already covers the relevant contraceptive services. The Kortes aver
that they were unaware of this fact until shortly before they filed this litigation. The limited
record before us does not reveal how long this has been going on, nor does it tell us what
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steps, if any, the Kortes took in the past to determine what services would be covered by the
insurance their firm acquired for its non-union employees. I accept that their prior,
inadvertent failure to act in compliance with their professed religious beliefs does not
necessarily defeat the claims that they are pursuing in this litigation. See Grayson v. Schuler,
666 F.3d 450, 454 (7th Cir. 2012) (“a sincere religious believer doesn't forfeit his religious
rights merely because he is not scrupulous in his observance”). But the fact that the Kortes’
company is already voluntarily (if inadvertently) paying for the type of insurance coverage
to which they object — for at least the past year, and possibly longer — suggests that they will
not be irreparably harmed by continuing to pay for the same coverage in compliance with
the Affordable Care Act while this appeal is being resolved. Second, the regulations
imposing the insurance mandate were issued in August 2011. As of that time, the Kortes
knew that their company would be required to fund insurance coverage that included
contraceptive services. Yet, they waited for more than a year to file this suit and seek a
preliminary injunction relieving their firm of the duty to comply with the statute and the
implementing regulations. If the insurance mandate poses as dire of a choice as the Kortes
aver that it does (to act in violation of their religious beliefs, or pay a hefty fine for failing to
comply with the statutory mandate), then they were obliged to take more prompt action
than they did. Their belated discovery that their firm was already voluntarily providing to
its employees coverage for services they claim they cannot countenance, coupled with their
tardy decision to file suit seeking injunctive relief relieving their firm from the insurance
mandate, suggests that they will not be irreparably harmed if they are denied preliminary
relief while the merits of this appeal are being resolved.

I respectfully dissent.
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United States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

January 30, 2013
Before
JOEL M. FLAUM, Circuit Judge
ILANA DIAMOND ROVNER, Gircudt Judge
DIANE 5 SYKES, Cirenit Judgr

No. 131077

WILLIAM D. GROTE, I, et al, Appeal from the
Plaintiffs- Appellants, United States District Court for the

Southern District of Indiana.

1
%

No. 401 2-cv-00134-SEB- DML
KATHLEEN SEBELIUS, in her offical

capacity as the Secretary of the United Sarah Evans Barker,
States Department of Health and Human Judge.

Services, et al,
Defendants-Appeliees.

ORDER
The following are before the court:

1. PLAINTIFFS-ATPPELLANTS MOTION FOR AN INJUNCTION PENDING
APPEAL, filed on January 11, 2013, by counsel for the appellants.

2. OPPOSITION TO PLAINTIFFS MOTION FOR AN INJUNCTION PENDING
APPEAL, filed on January 17, 2013, by counsel for the appellees.

This order is being released in tvpesaript. It will be published; a printed version will
follow.

of 19 192613 12016 PM
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PLAINTIFFSAPPELLANTS REPLY IN SUPPORT OF THEIR MOTION FOR
AN INJUNCTION PENDING APPEAL, filed January 24, 2013, by counsel for
the appellants.

)

Members of the Grote Family and their company, Grote Industries, appeal the
district court’s order denying their motion for a preliminary mjunction against the
enforcement of provisions of the Patient Protection and Affordable Care Act ("ACA") and
related regulations that require Grote Industries to provide coverage for contraception and
sterilization procedures in its group health-insurance plan. They have moved for an
injunction pending appeal. 52¢ FED. RLAPP. P. 8. We recently granted such an injunction in
a similar case. See Korte o, Sebeines, No. 12-3841, 2072 WL 6757353 (7th Cir. Dec. 28, 2012).
As explaired below, this case s materially indistinguishable. Accordingly, we consolidate
this case with Korte and likewise grant the motion here,

The Grote Family owns Grote Industries, a privately held, family-run business
headquartered in Madison, Indiana. Grote Industries manufactures vehicle safety systems.
The company has 1,148 full-time emplovees working at various locations and provides a
group health-insurance plan for the benefit of its employees. The plan is self-insured and

renews every vear on January 1.

The members of the Grote Family are Catholic and operate their business in
accordance with the precepts of their faith, including the Catholic Church's teachings
regarding the moral wrongfulness of abortifacient drugs, contraception, and sterilization.
Consistent with the Grote Family’s religious commitments, before January 1, 2013, the
Grote Industries health-insurance plan did not cover abortifacient drugs, contraception, or
sterilization

T'he ACA and accompanying regulations mandate that the Grote Industries health-
insurance plan provide no-cost coverage for all FDA-approved contraceptives, sterilization
procedures, and related services. In brief, the regulatory framework imposing this mandate
is as follows: The ACA requires nongrandfathered and nonexempt group health-insurance
plans to cover certain preventive health services without cost-sharing, see 42 US.CL
& 300gg-13(a)4), and regulations promulgated by the United States Department of Health

' The individual plaintifis are William D. Grote, [ William Dominic Grote, IV, Walter F.
Grote, Jr.; Michael R, Grote; W, Frederick Grote, 1T and John R Grote. For ease of reference, we
refer to them collectively as the Grote Family, Grote Industries consists of two compandes formed
under the Iaws of Indiana; Grote Industries, LLC, and Grote Industries, Inc. The Grote Family,
including members not listed as plaintiffs, fullv own Grote Industries, Inc This entity, in turn,
serves as the managing mermber of Grote Industries, LLC

tof 1y 3003 120 PM



Cilsersanben i CHEE PR3- B3PI DOCURERt #:°19-4 Filed: 07/15/13 Pagdl of DO PAGEID #! T8 e ioraep

aof 19

Case, 13-1077  Document 10 Filed: 01/30/2013  Fages: 19
No. 131077 Page 3

and Human Services (“HHS") specily that the required coverage must include ali FDA-
approved contraceptive methods and sterilization pm&)d ures, see 77 Fed. Reg. 8725 (Feb. 15,
2012} (“the contraception mandate” or “the mandate”). This indudes oral contraceptives
with possible abortifacient effect {including emergency contraception such as the “morning-
after ﬂiii""md intrauterine devices. See id.; OFFICE OF WOMEN'SHEALTH, FOOD & DRUG
ADMIN, BIRTH CONTROL GUIDE 10-12, 16-20 (2012}, http//www fda gov/
dow ﬂ} oads/ForConsumers/By Audience/ForWom m_fT reePublications/UCM282014.pdf.

The contraception mandate takes effect starting in the first plan year after August L,
2012, See 77 Fed. Reg. at 8725-26. Because the Grote Industries health-insurance plan renews
on Jaruary 1 of each year, the mandate required the company to begin covering oral
contraception, sterilization procedures, intrauterine devices, and emergency confraception
when the plan renewed on January 1, 2013, The mandate is backed by heavy f'inaﬁci al
penalties; employers who do not comply face enforcement actions, see 29 U.S.C. & 1132(ay;
penalty of $100 per day per emplovee, see 26 US.C. §4980D¢(a)-{b); and an dnmzai tax

surcharge of $2,000 per employee, seeid. § 4980H.

The Grote Family and Grote Industries filed suit on October 29, 2012, seeking
declaratory and injunctive relief blocking the enforcement of the contraception mandate
against them. They assert constitutional claims under the Free Exercise, Establishment, and
Free Speech Clauses of the First Amendment, and the Due Process Clause of the Fifth
Amendment, as well as daims alleging violations of the Religious Freedom Restoration Act
("RFRA"Y, 42 U.S.C.88 2000bb to 2000bb-4, and the Administrative Procedure Act, 5 US.C.

706. They moved for a preliminary injunction; the district court denied the motion on
December 27, 2012,

The following dav we issued our order in Korte granting the motion for an imunction
pending appeal, 2012 WL 6757333, at *1, prompting the Grote Family and Grote Industries to
request reconsideration in the district court. On January 3, 2013, the district court, aware of
our decision in Korte, derjed the motion for reconsideration. The court acknowledged the
similarities between Korfe and this case but declined to follow our order in Korfe,
emphasizing that it was not a precedential ruling on the merits. This appeal followed. See 28
USC. 81292(a)1) Asin E‘{m'*f, the Grote Family and Grote Industries moved for an
injunction pending appeal,” relying for present purposes solely on their RFRA claim.”

* We evaiuate a motion for an injunction pending appeal using the same factors and “sliding
scale” approach that govern an application for a preliminary irjunction. See Carel ', Inc. o
Madigan, 300 F.3d 544, 547-48 (7th Cir. 2007). The moving party must establish that it has “(1) no

{cormtinued..)

G203 120

16 Ph



ol 19

Case: 13-1077 Documenrt: 10 Filed: 013012013 Pages: 19

No. 131077 Page 4

There is no material distinction between the motion in this case and the ene we
addressed and granted in Korte. There, we considerad the likelihood of success of a claim
brought by a secular, for-profit corporation owned and operated by a Catholic family in
accordance with the teachings of the Catholic faith, Korte, 2012 WL 6757353, at*1. The
Kortes, like the Grote Fanuily here, sued for declaratory and injunctive relief inthe form of an
exemption from the requirenents of the contraception mandate. The Kortes' company, K &
L Contractors, provided a group health-insurance plan for its nonunion employees. In
August 2012 the Kortes discovered that the plan induded coverage for contraception and
wanted to replace it with a plan that conforms to the requirements of their faith, but the
contraception mandate prevented them from doing so. Jd They sued the FIHS Secretary
asserting (among other claims for relief) that the mandate violated their rights under RFRA
They moved for a preliminary injunction, but the district court denied the motion. The
Kortes and their company (collectively, “the Kortes”) appeated. They asked us for an
injunction pending appeal, and we granted the motion. Reserving plenary review for later in
the appeal, we held that the Kortes had established a reasonable hikelihood of success on
their RFRA claim. Id. at*3-4. We also held that the equitable balance tipped in favor of
granting the injunction; the harm to the Kortes' religious-liberty rights outweighed the
temporary harm to the government's interest in providing greater access 10 cos t-free
contraception and related services. Id. at 4-5,

In all important respects, this case is identical to Korte; our analysis there applies with
equal force here. If anything, the Grote Family and Grote Industries have a more compelling
case for an injunction pending appeal. Unlike the health-msurance plan at issue in Korte, the
Grote Industries health plan is self-insured and has never provided contraception coverage.

“{__continued)
adequate rernedy at law and will sufter or epar able harm if a preliminary injunction is denjed and
(23 some likelihood of sticcess on the merits.” Ezell v City of Chicago, 651 F.3d 684, 694 (7 Cir,
2011} Once the threshold requirements are met, ihe court weighs the equities, balancing each
party’s Hkelihood of success against the potential harms. Gird Scouts of Manttou Coundl Ine. v Girl
Scouts of the U5, Ine, 349 F 30 1079, 1100 ik Cir, 2008). The more the balance of harms gps in
ravor of an iﬂ}l}nd}m‘a, ihe lighter the burden on the party seeking the injunction to demonsirate that

i#will ultimately prevail. Abbort Labs. v, Mead jofmson & Co, 971 F2d 6, 12 (7th Cix. 1992}

“RFRA prohibits the federal government from imposing a " substantall] burden [on] a
person’s exercise of religion evenif the burden results from a rule of general applicability” unless
the governunent demonstrates that the burden (1) is in furtherance of a compelling governmental
interest; and (2) is the least restrictive means of mrti“zem"zo that compelling governmental interest.”
42 1.5.C g 2000bb-1{a)-(b}.
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Absent an injunction, the Grote Family and Grote Industries must now cover abortitacient
drugs, contraception, and sterilization through the company’s self-insured health plan.
Thus, the only factual dzstm tons between the two cases actually strengthen the equities in
favor of granting anm injunction pending appeal.

And the legal analysis has not changed. The Grote Family and Grote Industries make

essentially the same arguments as did the Kortes. They maintain that the legal duti
l‘ﬂpf‘h@d on them by the contraception mandate conflict with the religious duties required by

heir faith, and they cannot comply with both. The mandate, they contend, compels them to

materially cooperate in a grave moral wrong contrary to the teachings of their church and
ievies severe financial penaities if they do not comply. Inthis way, they argue, the mandate
substantially burdens their [ree-exercise rights, triggering the strict-scrutiny test codified in
RFRA. As we noted in Korte, this “is an exacting standard, and the government bears the
burden of satisfying it [d. at*2.

[r: response the government advances the same arguments as it did in Korte. To
abbreviate, the government maintains that (1) a secular, for-profit corporation cannot assert a
claim under RFRA; (2} relatedly, the frec-exercise rights of the individual plaintiffs are not
affected because their corporation is a separate legal entity; and (3 the mandate’s burden on
their free-exerdise rights is too remote and attenuated to quai%i}; as “substantial” under RFRA
because the dedision to use contraception benefits is made by third parties — individual
employees, in consuitation with their medical providers. We addressed these arguments in
our order in Kerte, and nothing presented here requires us to reconsider that prior ruling.
Here, as in Korfe, the Grote Famtiv s use of the corporate form is not dispositive of the ¢ 1&1“{1
See Korte, 2002 WL 6757333, at *3 {citing Crtizens United o, Fed. Election Comm'n, 358 US
(20107, And the government’s minimalist characterization of the burden continues to
obscure the substance of the religious-liberty violation asserted here. Id. The members of the
Grote Family contend that their faith forbids them to faclitate access to contraception by
paying for it, as the mandate requires them to do.

And as in Korfe, the government has not, at this juncture, made an effort to satisfy
strict scrutiny. In particular, it has not demonstrated that requiring religious objectors to
provide cost-free contraception coverage is the least restrictive means of increasing access to
contraception. Although we again reserve plenary review of the merits for later in this
appeal, for the reasons explained more thoroughly in our order in Korte, we conclude that the
Grote Family and Grote Industries have established a reasonable likelihood of success on the
merits of their RFRA claim. We also conclude that they will sutfer irreparable harm absent
an injunction pending appeal, and the balance of harms tips in their favor.
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IT IS ORDERED that the motion for an injunction pending appeal is GRANTLD.
The defendants are enjoined pending resolution of this appeal from enforcing the
contraception mandate against the Grote Family and Grote Industries.

IT IS FURTHER ORDERED that this case is consolidated with Kerte. Oral argument
will be scheduled by separate order when briefing has been completed,

ROVNER, Circwt Judge, dissenting. As a result of the court’s dedision to consolidate
this appeal with Kw fe v. bﬁ!:a.:mp, No, 12-3841, the Grete appellants’ request for an injunction
pending appeal comes before the same panel that ordered preliminary relief in Korte, See
Korte v Sebeliug, 2012 WL 6757353 (7th Cir. Dec. 28, 2012} {(unpublished order}. Irecognize
that the arguments in Favor of g;zeimﬂmdrv relief in Grote are in some ways stronger than
those in Koite (for example, the Grotes’ company was not already covering contraceptive care
when the new federal mandate took effect, whereas the Kortes' company was). Despite the
differences between the two appeals, ] am no more persuaded that preliminary injunctive
relief is warranted in Grote than [ was in Korte, Specifically, the appellants have not, in my
view, shown that they are reasonably likely to prevail on the merits of their claims. See Cowel
In#l, Ing. v Madigarn, 500 F.3d 544, 547-48 (7th Cir. 2007). With the benefit of the memoranda
Suhmmed by the parties in Grofe and additional time to contemplate some of the issues
presented by these appeals, | write separately here to expand on the doubts Texpressed in

Korte.

Of the multiple theories of reiief that the Grote plaintiffs have so far articulated in this
litigation (and which were given thorough treatment in the district court’s orders below ), the
only one invoked in this court as a basis for preliminary relief pending appeal is their claim
under the Religious Freedom Restoration Act of 1993, 42 17.5.C. § 2000bb ¢f seq. ("RFRA”),
Among other elements, that claim requires a showing that the regulatory mandate to provide
contracep ‘mf@ coverage, issued pursuant to the Patient Protection and Affordable Care Act,
se0 42 U050 8 Gﬂov 13tay4) (“Affordable Care Act”); 77 Fed. Reg. 8723 (Feb. 15, 2012},
substa m;aj}} 'mmens the plaintiffs’ exercise of religion. § 2000bb-1{a}, (b} A substantial
burden is “one that necessarily bears a direct, primary, and fundamental responsibility for
rendering religious exerdse . . . effectively impracticable.” Ciuvrl Libevties for Urban Believers v
City of Chicago, 342 F.3d 732, 7 61 (7th Cir. 2003) (construing Religious Land Use and
Institutionalized Persons Act, 42 U.S.C. §8 2000c¢c ef sep. ("RLUIPA™YY; see Vision Church v,
Village of Long Grove, 468 F.3d 975, 997 (7th Cir. 2006} (RLUIPA) (“Similarly, inferpreting the
First Amendment, the Supreme Court has found a “substantial burden’ to exist when the
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government puts ‘substantial pressure on an adherent to modify hus behavior and to vioiai*e

his beliels,) {(quoting Hobbie v, Unewmpioyment Appeals Comm'n of Flovida, 480 U5, 136, 14

107 8. Cr 1048, 1049 (1987Y); sec alse Nelsen v, Milier, 570 F.3d 868, 878 (7th Cir. 7’_0&}9)

(RLUTPA and First Amendment}; Koger v Bryan, 523 F.3d 789, 799 (7th Cir. 2008) (RLUIPA)
Like fudge Barker, I am not persuaded that the plaintiffs have made that showing.

I begin my analysis with a threshold point: on the record before us, it is only the
Grotes, and not the corporate entities, which can claim to have a right to exerdise religious
freedoms. Grote Industries (by which I mean to indude both Grote Industries, LLC and
Grote Industries, Inc.}is a secular, for-profit business engaged in the manufaciure of vehicle
safety systems. So far as the limited record before us reveals, it has stated no religious goals
as part of its mission, it does not select its employees, vendors, or customers on the basis of
their religious beliefs, and it does not require its employees to conform their behavior to any
particular religious precepts. As such, | cannot imagine that the company, as distinct from
the Grotes, has any religious interests or rights to assert here. To be sure, a secular
corporation does have some types of First Amendment rights: it has the right to engage in
commerdal speech in the promotion of its products, for exam p% »*, see generaliy Cent. Hudson
Gas & Elec. Corp. v Pub. Serv. Cormm ' of NUY., 447 ULS. 357, 100 5. Ct 2343 (19803, and in
pursuit of its interests as a corporate citizen, it has the right to arti as}a:te what government
polides it supports or opposes and to contribute money to political campaigns in pursuit of
its commercial agenda, see Citizens Umited o Fed. Plectionr Comm’n, 358 115, 310, 130 5. CL 876
(2010). Moreover, there do exist some corporate entities which are organized expressly to
pursue religious ends, and | think it fair fo assume that such entities may have cognizable
religious liberties independent of the people w ho animate them, even if they are profit-
seeking, See, e.g., Tyndale House Publishers, Inc. v Sebelius, 2012 WL 3817323, at *6-*7 (D.D.C.
Nov. 16, 2012) (for-profit publisher of Christian texts, owned by not-for-profit religious
foundation and related trusts which directed publisher’s profits to religious charity and
educational work); see also Corp. of Presiding Br’%%mp of Church of Jesus Christ of Latter-day Saits

L Amos, 483 108,327, 345 n.6, 107 8. Ct. 2862, 2873 (1987} Brennan, |, concurring in the
;degmenfj {"itis ... conceivable that some for-profit activities could have a religious
character” ' Indeed, there is a regularory exemption from the contraception mandate for

" Compare F.E.O.C. v, Townley Eng's & Mg, Co., 859 F.2d 610, 619 (M1 Cir. 1985) (finding
manufaciurer of mining equipmernt to be a primarily secular company and thereforenot a religions
organization exempt from Title Vi, despite, inter alia, veligious beliefs of owners, company’s
tinancial support for religious missiors, company’s inclusion of religious tracts inn company’s
outgoing mail and printing ot Bible verses on its comnerclal doowments, and weekly devotional
services at workplace, where company was organized for profif, produced a seailar product, was

ot affiliated with or ﬁuppozted by achurdy, and did not mention religious purpose in articles of
{continued..)
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religious employers. 43 C.F.R. § 147.130(a)(1)(ivy(B). But it appears to be common ground

among the parties that Grote Indu:ﬁ.rm, does not meet the criteria for such an employer. So
far as it appears, the mission of Grote Industries, like that of any other for-profit, secular
business, is to make money in the commerdal sphere. Inshort, the only religious freedoms
at issue in this appeal are those of the Grotes, not the companies they own. Ser Hobiry Loblby
Stores. Inc. v, Sebelins, 870 F. Supp. 2d 1278, 1201 {(W.D. Okla. 2012) (“General business
corporations do not, separate and apart from the actions or belief systems of their individual
ow ners or employees, exercise religion. They do not pray, worship, observe sacraments or
take other religiously-motivated actions separate and apart from the intention and direction
of their individual actors. Religious exercise is, by ifs nature, one of those “purely p@rsom&é "
matters referenced in [First Nat'l Bank of Boston v, Bellottr, 435U 5,765, 775 n. 14,985

1407, 1416 n. 14 {1978)] which is not the province of a general business coz*porahoﬁ.”).

This brings me back to a point that | macde in Korfe, namely that it is the corporation,
rather than its owners, which is obligated to provide the contraceptive coverage to which the
owners are objecting. Korte v, Sebelius, 2012 WL 6757353, at 5 (Rovner, |, dissenting}. Grote
Industries is a dosely-held, family-owned firm, and | suspect there is a natural inclination for
the ow ners of such companies to elide the distinction between themselves and the companies
they own.” Lxui there is a distinction, and it matters in important respects. See Kovie o LS,
Dep't of Health & Human Servs., 2012 WL 6533896, at *9 (8., 1L Dec. 14, 2012) {"business
forms and so-call ed legal fictions” cannot be entirely ignored” in assessing the relationship
between corporate entity and owners for purposes of RFRA}. Both Grote Industries, Inc.,
and its subsidiary, Crote Industries, LLC, have legal identities that are separate from thoss aof
the Grotes, “[Incorporation’s basic purpose is to create a distinct legal entity, with legal
rights, obligations, powers, and privileges different from those of the natural individuals
who created it, who own it, or whom it emplovs.” Cedric Kushuer Promotions, Lid. v King, 535
U.5. 138, 163, 121 5. Cr. 2087, 2091 (2001).  Although the corporations’ income flows to the
Grotes, the corporate form significantly linuts the Grotes’ liability; the corporations, unlike

Y _continued)
mcorporation) with LeBoon v Lancaster Jewish Compuomity Center Ass™n, 303 F.34 217, 22728 (34 Cir.
2007y (finding commwmity center to be exempt trom Title VI as religious organization in view of,
infer alia, its not-for-profit nature, recognition in articles of incorporation and bylaws that its purpose
presentation of Judaic

s

was o “erhance anri promote ¥Mx-'1~,h uir:rum"\.-- life, and (G’l‘(ﬁ‘m{f\'
programming, advisory role of rabbis in center’s management, and center’s close ties with, and

receipt of finandial support fror, local synagogues).

- "‘f Towenley Eng'y & Mg Co, supra nul, 859 F.2d at 620 (owners of corporation argued that
“Townley Company 15 an extension of the beliefs of Mr. and Mrs. Tow nley, and for all purposes, the
belies of Mr. and Mrs. Taw nley are the beliefs and tenets of the Townley Company.”).
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the Grotes, have potentially unlimited life spans; and ownership of the corporations may be
transferrved from the Grotes to others. More to the point, itis Grote Industries that empioys
over 1,100 people around the worl i nat the Grotes themselves: it 1s Grote Industries which,
as the emplover, sponsors a health care plan for the company’s employees; and it is that
health plan which is now obligated by the Affordable Care Act and resuiting regulations to
include contraceptive coverage to the 464 employees who work in the United States. Indeed,
as the government points out, the health plan itself is a distinct legal entity. 5e¢ 29 U.5.C

8 Hf‘-.?,(d)f 1y ("An employee benefit plan may sue or be sued under this subchapter as an
entity ). It is worth adding that the Privacy Rule invcorporated into the regulations
promulgated pursuant to the Health Insurance Portability and Accountability Act of 1996
(“HIPAA") imposes a wall of confidentiality between an employee’s health care dedsions
{andt the plan's finandal support for those decisions) and the employer. Sec 45 CF.R. Parts
160 and 164; U.S Dep't of Health & Human Servs,, Health Information Privacy,

www hhs gov/ocr/privacy /hipaa; tmdus{andmv,’mv"im kiml (last visited Jan. 27, 20133

I recognize that the Grote Industries health plan is self-funded, so the additional level
of separation provided by an insurance company, which was present in Korte, is mic;sing
here. See Tyndale House Publishers, 2012 WL 3817323, at *13 (finding this to be a “crucial
distinction”). My fundamental point remains the same, however: the obligation to caver
contraceptives falls not on the Grotes personally but on Grote Indusiries’ health care plan.
Furthermore, the money used 1o fund that plan belongs to the company, not to the Grotes.
The owners of an LLC or corporation, even a closely-held one, have an obligation to respect
the corporate form, on pain of losing the henefits of that form should they fail to do so. See,
e.g., Wachovia Sec.. LLC . Banco Panmmerteano, [nc., 674 F.3d 743 (7th Cir. 2012); Laborers’
Pension Fund v. Lay-Com, Inc., 380 F.3d 602 (Fth Cir. 2008}, The Grotes are not at Liberty to
treat the company’s bank accounts as their own; co-mingling personal and corporate funds is
a classic sign that a company owner is disregarding the corporate form and treating the
business as his alter ego. See, e.g., Vanr Dorn Co, v Fufure Chem. & Qi Corp., 733 F.2d 365, 570
(7th Cir. 1985 (Ilhnois law ), Aronson v. Price, 644 N E.2d 864, 867 (Ind. 1994). Solong as the
business’s liabilities are not the Grotes’ liabilities - which is the primary and “invaluable
privilege” conferred by the corporate form, Torce O Co. o, Innovatice Thermal Corp, 763 1.
Supp. 1445, 1451 (N 111 1991} (Posner, ], sitting by designation) - neither are the
business’s expenditures the Grotes’ own expenditures. To suggest, for purposes of the
RFRA, that monies used to fund the Grote Industries health plan - induding, in particular,

3 But see aiso Letster ¢ Dovetail. Inc,, 546 F.3d 875, 8§79 (Tth Cir. 2008) (noting that although
“the plan s the logical and normally the only proper defendant” in a suit for benefits, “in cases ...
in which the plan has never been unambiguously identified as a distinct entity, we have permitied
the plaintiff to name as defendant whatever entity or entities, individual or corporate, control the

pran’}.
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any monies spent paying tor employee contraceptive care - ought to be treated as monies
from the Crotes’ own pockets would be to make an argument tor piercing the corporate veil.
I do not understand the Grotes to be making such an argument.

The Grotes consequently are, in both law and fact, separated by multiple steps from
both the coverage that the company health plan provides and from the decisions that
individual employees make in consultation with their physicians as to what covered services
they will use. Any burden imposed on the Grotes individually by the contraception
mandate is, as Judge Barker reasoned, “likely too remote and aftenuated to be considered
substantial” for purpases of the RFRA. Grote Indus.. LLC v Sebelius, 2012 W1 6723905, at ™5

(53 Ind. Dec. 27, 2012) (citing O Brien v LLS. Dep't of Hmféﬁz & Human Seres., 2012 WL
4481208, at *5 (ED. Mo. Sept. 28, 2012) and Hobby Lobby, 870 F. Supp. 2d at 1’}94‘5‘ see glen
Conestogn Wood Specialtics Corp, v Sebelius, 2013 WL 140110, at 14 (E.D. FPa. Jan. 11, 2013)
{"w hatever burden the Hahns m ay feel from being involved with a for-profit corporation
that provides health insurance that could possibly be used for contraceptives, that burden is
s&mpl; too indlirect to be considered substantial under the RFRA™}

[ understand the Grotes” concern — the dosely-held corporation of which they are
controlling shareholders is funding a plan that must now cover contraceptive services, which
are inconsisient with their Catholic beliefs. Although Grote Industries is not a religious
employer, the Grotes aver, albeit without elaboration, that they seek fo run the company in a
manner that reflects their religious beliefs, Whatever else that may mearn, | assume that it
explains why, to date, Grote Industries” self-funded health plan has not included coverage
for contraceptives. Requiring the company to include coverage for contraceptives forces the
Grotes to operate the business in a way that deviates from the Catholic values that they
otherwise endeavor as business owners to observe.

But in this respect the Grotes are no different from any number of business people
who must, in compliance with a variety of statufory mandates, take actions that may be
inconsistent with their individual religious convictions. The Grotes have voluntarily elected
to engage in a large-scale, secular, for-profit enterprise. As the Suprene Court observed in
Uniiad States v, Lee, “When followers of a particular sect enter into commerdial activity as a
maiter of choice, the limits they accept on their own conduct as a matter of conscience and
faith are not to be superimposed on the statutory schemes which are binding on others in
that activity.” 433 1J.5.252, 261, 102 5. Ct. 1051, 1057 (1982} (declining to relieve Amish
employer of obligation to pay Social Security taxes, despite acceptance of contention that
both receipt and payment of Social Security benefits violates Amish faith}; sec also Braunfeld v,
Browen, 366 115,599, 605, 81 5. Ct, 1144, 1147 (1961} {statute that criminally proscribed sale of

various refail Eroods on Sunday did not impermissibly interfere with free exercise rights of
Jewish shopkeepers, although starute imposed extra cost on Jewish shopkeepers in
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particular because their religious faith compelled them to close shops on Saturday: “the
statute at bar does not make unlawful any religious practices of appellants; the Sunday law
simply regulates a secular activity and, as applied to appellants, operates so as to make the

3y

practice of their religious beliefs more expensive” ).

State nondiscrimination statutes, for example, may require a landlord to remt howmﬁ,
to an unmarried C'Uuph* despite the landlord’s belief that cohabitation outside of marriage is
asin. See Thomas v, Auchorage Equal Rights Comm'n, 102 P.3d 937 {Alaska 2004) (dedlining to
overrule Swamier v, Anchorage Equal Rights Comm’n, 874 P 2d 274 (Alaska 1994)); Smith o, Fair
I"s” y't & Hows, Comm'n, 913 P.2d 909 (Cal. 1996); contra, Attorney Gen. v, Desiiets, 636 N.E.2d

33 (Mass. 1994). They may obligate a church-affiliated school — which could have sought
the protection of a statutory exemption but had not ~ to retain a schoolteacher in its employ
after she gives birth to a child, notwithstanding a religious belief that a woman with
preschool-aged children belongs in the home and not the workplace. See McLead v
Providence Christian Sch., 408 N.W.2d 146 (Mich. App. 1987}, They may forbid the evangelical
owners of a closely-held, for-profit company from making hiring, promotion, and discharge
decisions based on the marital status and religion of prospective and current em ployees,
despite the owners' belief that they must observe the teachings of God in the conduct of their
business, induding a Biblical mandate not to work with “unbelievers.” Siate by Mcllure v,
Sports & Heaith Club Inc., 370 N.W.2d 844 (Minn. 1983). They may require a photography
business to photograph a same-sex commitment ceremony, notwithstanding the owners’
belief that marriage is a sacred union between members of the opposite sex. See Elane
Phwstography. LLC v. Willock, 284 P.3d 428 (N.M. App. 2012}, cert. granted, 2012-NMCERT-8
(NM. Aug. 16, 2012). They may oblige a medical practice to provide fertility services fo a
lesbian couple, nofwithfsmndirw the refigious obj@rri ons of one or more of its physicians to
doing so. See N, Const Women's Care Med. Grp.. Inc. v, Sair Diego Cnty. Superier Court, 189 P.3d
959 (Cal. 2008).*

In these ways and many others, a business owner complying with statutes of general
application may be compelled to employ, transact business with, and otherwise provide

* Sorme cases in this line do concdude that application of a nondiscrimination statute can
meaningfully intertere with the religious liberties ot a business owner. £.g, f"vffom' e, 370N W.Id at
852 (relving on state agency’s concession that statute abridged the business owners’ religious
belefs). However, the cases also consistently emphasize the importance of an owner's v almfzuu"}—'
deciston to engage in comunercial activity, whether as a reason why any hurden imposed by such
statutes on their religious beliefs and practices should be viewed as minimal, or as a reason wihy that
burden, even if substantial, is outweighed by the State’s compelling interest in eradicating
disairninatgon. [d at 853; see also, e.g, Snuth, 9137.2d at 928.2%; Swanner, 8574 P 2d a1 283, Llane

Phetography, 284 P 3d at $13-44,

biof 1y 1N 12010 PM



Clsersandion i€ ASEP1BLeVITSPOPBICEUREHTH: 1954 Filed: 07/15/13 Page™ 3 61 20 PAGaID #1162 1 ity

Case: 13-1077  Document: 10 Filed: 01/30/2013 Pages: 1%
No. 131077 Page 12

goods, services, and benefits to people whose status, beliefs, or conduct are inconsistent with
the owner’s religious beliefs and practices. In evaluating the burden that such requirements
impose on a business owner's religious liberties, ore must distinguish between an owner’s
commercial conduct and his religious beliefs and conduct. Requiring a secular business over
the religious objection of its ow ner to do something in the commercial sphere that s required
of nearly all such businesses ordinarily does not require the owner to abandon hes refigious
tenets, to endorse conduct or express an opinion that is contrary fo his religious beliefs, or to
modify his private conduct as a religious observant. See Swasnner, 874 P.2d at 283 ("It is
important to note that any burden placed on Swanner's religion by the state and municpal
irterest in eliminating discrimination in housing falls on his conduct and not his beliefs.
Here, the burden on his conduct affects his commercial activities.”y; McClure, 370 N.W 2d at
833 {finding that the burden on business owners religious interests was justified by State’s
interest in eradicating discrimination: “Sports and Health is not a religious corporation - it is
a Minnesota business corporation engaged in business for profit. By engaging in this secular
endeavor, appellants have passed over the line that affords them absolute freedom to

exercise their religious beliefs.”}.

The contraception mandate, as applied to Grote Industries, does not compel the
Grotes to personally engage in or endorse conduct of which they disapprove on religious
grounds: they need not use confraception, speak approvingly of it, or refrain from
discouraging the use of contraception by others. See Conestoga Wood Specialites, 2013 WL
140110, at *14; Grote Indus., 2012 WL 6723908, at *5-%¢; O'Brien, 2012 WL 4481208, at*6. All
that the mandate requires is that the Grote Industries health plan permit individual
employees, in consultation with their physicians, to decide fo use FDA-approved
contraceptives and pay for the use of those contraceptives. The Grotes know that their
company's health plan must cover contraception, and that one or more of their employees
may decide to take advantage of that coverage, and that the heaith plan is therefore
subsidizing a practice, by others, of which they disapprove.

To the extent this burdens the Grotes’ religious interests, it is worth considering
whether the burden is different in kind from the burden of knowing that an employee might
be using his or her Grote Industries paycheck (or money in a healthcare reimbursement
account) to pay for contraception him or herself. See Conestogn Wood Specialties, 2013 WL
L4010, &t *13; Autocam Corp. v, Sebelins, 2012 WL 68453677, at "6 (W.D. Mich. Dec. 24, 2012}
The likely response is that in the latter scenario, once a paycheck 1s handed over to the
emiployee, the money is his or hers 10 use as desived, and any connection to the Grotes - and
thus any burden on their religious interests - is severed. But consider that health insurance
is an element of employee compensation. See 30 C1S. Ewmployer-Employee § 176 (Westlaw
through 2012); Dana Shitling, LAWYERS DESK BOOK, Medical Insurance § 3.07 (2012); see also,
e.g., Tatont v, Ameritech Corp., 305 F.3d 737, 739 (7th Cir. 2002); Doe v. Blue Cross & Blue Shield
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Unifted of Wis., 112 F.3d 869, 874 (7th Cir. 1997). How an employee independently chooses to
se that insurance arguably m ay be no different in kind from the ways in which she decides
to Spi}mi her take-home pay. See Auforam. 2012 WL 6845677, at 6. The likeness is easy to see
when the employer purchases health coverage from an insurer: once the coverage is
purchased and the employee is named as a beneficiary, the employer has conveyed the
benefit to the employee, and it is up to the emplayee and her physician (not fo mention the

insurer) how she will use that coverage.

The situation may seem different when the employer chooses instead to self-fund
health care plan, in that the employer rather than an insurer is paying the bills and there is
thus a more direct monetary link between the employer and whatever medical care that the
employee is choosing for herself. But is the difference material? Either way, the employee is
making wholly independent decisions about how to use anelement of her compensation.
Conestogn Wood Specialfres, 2003 WL 140110, at *13-*14; Autecam, 2012 WL 6843677, at "6, And
either way, although the employer knows that certain services to which it has religious
objections are covered by the plan, it plays no role in an employee’s decision whether or not
to use those services, it is not the provider of those services {(as it might be if it were
providing health care through a company-owned clinic), and it is not endorsing those
services. See Cedric Kuse ?uim Promotions, supra, 533 U.S at 163, 121 &, Ct. at 2091
(“linguistically speaking, the emplovee and the corporation are different persons, even
where the employee is the corporations’ sole owner”).

The Supreme Court's decision in Zelnan v, Smomons-Harris, 536 1.8, 639, 652, 1225,
Ct. 2460, 2467 (2002), is, as one academic has pointed out, a helpful reference point in
evaluating the nexus b@.sweeﬂ an employer’s funding of a health plan and the healthcare
decisions an employee makes pursuant to that plan. See Caroline Mala Corbin, The
Contraception Mandare, 107 NW. Univ. L Rev. COLLOQUY 151, 158-3¢ (Nov. 27, 2012). Hai
dealt with an Establishment Clause challenge 10 a pilot school “scholarship” or vauiher
program in Chio. Of the more than 3,700 students who participated 1n the program during
one school year, 96 percent of them used the vouchers to ervoll at religious-affiliated schools.
536 U5 at 647, 122 5. Ct. at 2464, Among other arguments, Ohio taxpayers contended that
the program violated the Establishment Clause for two reasons: (1) notwithstanding the
private choices made by voucher recipients, the flow of voucher tunds to religious schools
was properly attributable to the State, such that even if the program had a legitimate secular
purpose, it nonetheless had the impermissible etfect of advancing religion; and {2) the
program gave rise to a public perception that the State was endorsing religious practices and
beliefs. Brief for Respondents Simmons-Harrs et al, 2000 WL 1636772 at 12, "37-38. The
Court rejected these arguments, emphasizing that the voucher program was one of “true
private choice.” 536 11.5, at 563, 122 5. Ct. at 2467.
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[Wiherea gcw\z’ex‘ﬁment aid program is neutral with respect to religion, and
provides assistance directly to a broad class of dtizens who, in turn, direct
government a;d to religious schools wholly as a result of their own genuine
and independent private cheice, the program is not readily subject to

challenge under the Establishment Clause. A program that shares these
features permits government ald to reach religious institutions only by way of
the deliberate choices of numerous individual recipients. The incdental
advancement of a religious mission, or the perceived endorsement of a
religious message, is reasonably attributable to the individual recipient, not to
the government, whose role ends with the disbursement of benefits.

Id. at 632, 122 5. Ct. at 2467, The Court added that “no reasonable chserver would think a
neutral program of private choice, where state aid reaches religious schools solely as a result
of the numerous independent dedisions of private individuals, carries with it the suprimainy
of government endorsement.” [l at 653, 122 5. Ct. at 2468°

The Zelmarn decision sepports an argument that independent dedsionmaking by an

insured employee and her physidan severs the connection between the employer’s funding
0{ a health care plan and the use of plan money to pay for contraceptives, I recognize, of
course, that because Zebnar was an Establishment Clause case, it was addressing concerns
different from those that the Grotes, as private dtizens with protected religious interests, are
asserting here. Nonetheless, | think Zelman is relevant to the extent it recognizes that the
purchase of a good or service is not necessarily attributable to the person who supplies the
money, when the dedision to make the purchase belongs entirely to another individual. See
Korte v LLS. Dep't of Health & Hunan Seres., 2012 WL 6333996, at *10 {“Any inference of
support for contraception stemming from complying with the neutral and generally
applicable mandate is a de manimus burden.”)

¥ Spe also Tobvest v Cataling Feothills Sch. Dist., 309 1.8, 1, 10, 113 8. Cr 2462, 2467 {1993)
{providing publidy-funded interpreter for deaf studend attendding Catholic high school did not
violale Establishunent Clause: "The service at issue in this case is part of a general government
program that distributes benefits neutrally fo any child qualifying as disabled under the
Mndividuals With Drsabilities Education Act, 20050 5 14(}3 f sey. ], without regard to fhe
‘sectariar-nonsectarian, or public-nonpublic nature” of the school the child atterids, By according
parents freedom to select a school of their choice, the statute ensures that a government-paud
interpreter will be present in a sectarian school only as aresult of the private decision of individual
parents. I other words, because the IDEA oeates no financial incentive for parerts to choose a
sectarian school, aninterpreter’s presence there cannot be attributed to state decisionmaking. .. 7).

4 of 1y ALY 12 PM
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Again, the Grotes can and do argue that because Grote Industries” health plan is self-
funded, they — through their businesses - are paying directly for Ct?u‘th'acepfi\fe care rather
than handing employees a voucher that they can use as they wish, lwould simply add that
the decision whether to self-fund a health plan rather than to purchase coverage from an
insurance carrier (which would be closer to a voucher) is a decision made by the employer,
likely in part or in whole for economic reasons. One effect of that arrangement, voluntarily
undertaken by the employer, is that it places the employer finandally closer to the
employee’s healthcare choices. Thus, to the extent the self-funded nature of a health planis a
“crucial” factor in determining whether the pla’s mandated coverage of contraceptive care
burdens an employer’s religious liberties, see Tyndaie House Publishers, 2012 W1 3817323, at
13, one ought to acknowledge that the self-funding arrangement is one of the employer’s
making - and possibly ane having little or nothing to do with the employer’s religious beliefs
- rather than the government's. See Auforam, 2012 WL 6845677, at "6 & n.l.

Bd. of Regents of Univ, of Wis. Sys. v Southworth, 529 U8 217, 120 5. Ct. 1346 (2000}, 1s a
second precedent %‘hat should be con nsidered on the subiect of funding. Atissue in Southwerth
was a segregated activity fee that all students at the University of Wisconsin were required to

pay to support various campus services and activities. One portion of that fee was allocated
to support the activities of more than 600 registered student organizations, some of which
engaged in political and ideological expression. Organizations primarily obtained funding
by applying to one of two funds administered by the student government, which reviewed
such applications on a viewpoint-neutral basis. Students who objecied to this arrangement

filed suit contending that funding the student organizations by means of a dedicated,
mandatory fee violated their First Amendment right to free speech; they argued that the
university was obligated to give them the choice not 1 fund student organizations which
engaged in political and ideological expression that was contrary to their personal beliefs.

In Southworth v Grebe, 131 F.3d 717 (7th Cir. 19983, this court agreed that the lee
system violated the student's free speech rights, relying on such compelled-speech
precedents as Abood v, Detroif Bd. of Educ., 431 U5, 206, 97 8. Cr. 1782 (1977 (union member
cannat be compelled to pay service fee used by union to support political candidates and

express political views unre}afed to ciume% as bargaining representative of employees),
and Keller ©. Siate Bay of Cal,, 496 US. 1, 110 S, Ct, 2228 (1990) (although lawyer could be
compelled to join state 1’ association and fund activities germane to assocation’s
regulatory mission, he ;uz.dd ot be required to fund assodation’s political expression). We
observed:

The students, like the oblecting union members in Abood, have a Iirst
Amendment interest in not being compelled to contribute to an organizahion
whose expressive activities conflict with one's “freedom of beliel.” Glickman [v.

LR R0 4] IO
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Wilesnir Bros, & Elliott, Inc ], 321 UGS [457 at [471), 117 5 CH 21307 at 2139
H1997)]. And here, mmko Glickman, requiring the students to pay the

i mda‘fuiy student activity fees does engender a crisis of conscience. Glicksnarn,
F7 5 Croai 21300 Finally, in the words of the Glickman Court: “compelled
coniributions for political purposes ... implicated First Amendment interests
because they interfere with the values lying at the "heart of the First
Amendment] — ithe notion that an individual should be free to believe as he
will, and that in a free society one's beliefs should be shaped by his mind and
his conscience rather than coerced by the State.” " Id at 2139 (quoting Abood,
431 U5 at 23435, 97 5. (1, 1782). In essence, atlowing the compelled funding
in this case would undermine any right to “freedom of belief,” We would be
saving that studenis like the plaintiffs are free o believe what they wish, but
they still must fund organizations espousing beliefs they reject. Thus, while
they have the right to believe what they choose, they nevertheless must fund
what they dorn't believe

151 F.3d at 731 (footnote omitied).

The Supreme Court unanimously reversed our holding. The Court recognized at the
start “that the romplaining students are being required to pay fees which are subsidies for
speech they find objectionable, even offensive 529115 at 230, 1208, Ct. at 1354, It further
acknowledged that the students’ First Amendment objection to funding such speech
rollowed logically from cases such as Alood and Keller. Id. at 231, 1206, Ct at 1355, Yet, the
Court was unwilling to require the university fo permit students to opt out of funding
organizations whose speech they found objectionable. A university could voluntarily elect fo
grant students such an opportunity, the Court noted, but it was not constitutionally
compelled to doso. [d. at 232, 1208, Ct. at 13553-36. The Court did agree and affirm that the
University was required o protect its students’ First Amendment interests. Id. at 233, 1205
Ct. at 1356, But doing so did not reguire the University to relieve students of the obligation
to pay the fee used to fund objectionable speech, the Court reasoned. Rather, }mkir!g 0
public forum precedents, id, at 229-30, 120 5. Ct. at 1354, the Court conduded that "[tjhe
proper measure, and the principal standard of protection for objecting students, . .. is the
requirement of view point neutrality in the allocation of funding support,” id. at 233, 1205
Ct. at 1356, The Court explained that, given the university’s goal of fostering open
discussion by and among students, view point neutrality in funding student speech
represented “the justification for requiring the student to pay fee in the first instance and for
ensuring the infegrity of the program’s operation once the funds have bean collected.” Tfd.
It would protect students by ensuring “that minority views are treated with the same respect
as are majority views,” and consequently that ali students were given access to the forum of
extracurricular student activities, id. at 235, 120 5. Ct. at 1357, and by preventing any

3P
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erroneous impression that any individual student organization speaks for the university, id
at 235, 1205, Ct at 1356 (quoting Roseaberger v, Rector & Visitors of Univ. of Va, 315 U5, 819,

s g

841, 115 5. Cr. 2510, 2523 {1995y, As it was stipulated that funding requests submitted by

£ ! s

student organizations to the student government at the University of Wisconsin were,

indeed, reviewed on a viewpoint neutral basis, the Court concluded that the university's

Although Seuiloortl, too, may be distinguished from this case, which concerns a
religious objection to funding a particular category of medical care, it nonetheless has some
relevance to the Grotes’ claims. Souihworth recognizes that the compulsion to fund spesch by
others that an individual finds objectionable does not invariably constitute a violation of his
own right to free speech; rather, solong as one 1s paying into a fund from which the
expression of a variety of view points is funded on a neutral basis, the rights of the individual
paying into that fund are suffidently protected. The Grotes, of course, are objecting to
funding contraception, not speech; but what their company is actually required to fund is a
health insurance plan that covers many medical services, not just contraception. The
obligadon to fund a health plan is generally applicable and neutral in the sense that the
services that must be covered by the plan have not been chusen on the basis of religion.
Moreover, the decision as 1o what services will be used is left to the emplovee and her
doctor. To the extent the Grotes themselves are funding anything at all - and as 1 have
discussed, one must disregard the corporate form to say that they are - they are paying for a
plan that insures a comprehensive range of medical care that will be used in countless ways
by the hundreds of 17.8.-based employees pardapating in the Grote Industries health plan.
No individual decision by an employee and her physician - be it to use contraception, freat
an infection, or have a hip replaced - is in any meaningful sense the Grotes’ decision ot
action. See Souwthwerth, 329 US. at 239-40, 120 5. Ct. at 1358 (Souter, ], concurring inthe
judgment) (distinguishing use of activity to fee fo “indirectty fund] | the jumbie of other
speakers’ messages” from cases in which government “restrict{s] or modifjies] the message a
student wishes to express,” “require{s] an individual to bear an offensive statement
personally,” or compels the objecting individual “to affirm a moral or political

comnutment™ ).

¢ There was an alternative mwans by which student organizations might seek funding
through a student referendum process. The Court noted that “[tio the extentt the referendum
substitutes majority determinations for viewpoint neutrality it would undermine the constitutional
protection the program requries.” Jd. at 235, 120 5 Ct at 1357, As the record was not well-
developed on this avenue of funding, the Court therefore remanded the case tor further exploration

of that point. Jd, at 235-36, 1205 Cr. at 1357,

Tof 19 3003 1210 PM
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The significance of private dedsionmaking by the insured employee is worth
discussing in one last respect. Heretofore, there has a been a general understanding that an

employer, by virtue of paying (whether in part or in whole} for an employee's health care,
does not become a party to the employee’s health care decisions: the employer acquires o
right fo intrude upon the employee’s relationship with her physician and participate in her
medical decisions, nor, conversely, does it incur responsibility for the quality and results of
an employee’s health care if it is not actually delivering that care to the employee. This
litigation seeks in a sense o upend that traditional understanding, by postulating that when
a company insures its employees’ health care, a company owner indeed is a party to that
care, with a cognizable religious interest in what services are made available to the

empioyee.

The obligation to pay for contraceptive coverage is the current hot topic in federal
litigation,” because the federal contraception mandate is new ” But contraceptive care is by
no means the sole form of health care that implicates religious concerns. To ate a few
examples: artificial insemination and other reproductive technologies; geneac screening,
counseling, and gene therapy; preventatve and remedial treatment for sexualiy-transmitted
diseases; sex reassignment; vaccination; organ transplantation from deceased donors; blood
transfusions; stem cell therapies; end-of-life care, including the initiation and termination of
life support; and, for some religions, virtually all conventional medical treatments, If the
RFRA entitles the controlling shareholder of a corporation to exclude coverage for
contraceptive care from the company’s health plan on the basis of his religious beliefs, then,
as I noted in Kerte 2 Sebelius, 2012 WL 6757353, at 73, and Judge Barker noted below, see Grote
Indus., 2012 WL 6725905, at *6, T can see no reason why coverage [or any number of medical

* By one judge’s cowntt, some forty lawsuits have been filed challenging the mandate. See
Catholic Diocese of Peoria v. Sebelins, 2013 WL 74240, at*1 & n 1 (CD. I Jan 4 2013) (coll. cases}).

¥ Paraliel mandates applicable to insurers and group irsurance plans have existed at the
state level for a number of years. Beginning with Maryland in 1998, some twenty-eight Sates had
adopted mandates requiring insurers to indude coverage of prescription contraceptives by the time
the federal mandate took effect in 2012, See National Women's Law Center, Guarantesny Coverage of
Contraceptives: Past & Present {Aug. 1, 2012), available at hitp//www nwlc.org/resource/
guarantesing-coverage-contraceptives-past-and-present (last visited Jan. 27, 2013); Guttimacher
Institute, STATE POLICIES In BRIEF, Insurance Covernge of Contruceptives (as of Jan. 1, 2013), available at
httpy//www guttmacher org/statecenter/spibs/spib_ICC.pdf (last visited Jan 27, 20131 Due npart o
these mandates, nine in ten emnplover-based insurance plans were already covering presaiption
contraceptives by that time. Guttmacher Institate, FACT SHMEET, Contraceptive Use in the United States,

at 4 (July 2012), available at hitp://www.gattmacher org/pubs/fb_contr_usehiml (last visited Jan 27,

2012).
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services could not also be excuded from a workplace heajth plan on the same basis. In part,
this is a point that addresses a separate consideration under the RFRA - whether there are
reasonable alternatives to requiring emplover-sponsored coverage of the objected-to form of
care, and thus whether the insurance mandate is the least restrictive means of ensuring

access o that care. See 42 U.S.C, § 2000bb-1(b32). But I think it also helps to place in context

the nature of the burden that is being asserted in this fitigation. Medical decisions are made
in private on an individual basis. Any given medical decision, depending on the nature of
the patient’s condition, the available treatments, and the drcumstances confronted by doctor
and patient, might be inconsistent with the religious beliefs of one or more owners of the
company that sponsors the patient’s workplace insurance. Holding that a company

Si’:areho der's religious beliefs and practices are implicated by the autonomous health care
decisions of company employees, such that the obligation to insure those decisions, when
objected to by a shareholder, represents a substantial burden on that shareholder’s religious
liberties, strikes me as an unusually expansive understanding of what acts in the commerdal
sphere meaningfully interfere with an individual’s religious beliefs and practices.

These and other issues will be {leshed out as the merits of this appeal are briefed. But
the Grotes have not yet convinced me that whatever burden the contraception mandate
imposes on the exeraise of their religious freedom is a substantial burden, in the sense that it
directly affects the exerdise of their Catholic faith. See Conestoge Wood Specinities, 2013 WL
140110, at *14; Annex Med., Inc. o, Sebelfius, 2013 WL 101927, &t *4-73 (D, Minn. Jan. 8, 20133
Grote Indus., 2012 WL 6723903, at *5-*6; Autocam, 2012 WL 6845677, at "6-*8; Kortc v LS.
Dep't of Health & Hionan Servs, 2012 WL 6333996, at *10-*11; Hobby Lobby, 870 F. Supp. 2d at
1294-9¢. 1 therefore do not believe that they are entitled to preliminary imjunctive relief
pending the resolution of their appeal.

[ respectfully dissent.

3193

{2

16 P



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 1 of 68 PagelD #:285

EXHIBIT D



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 2 of 68 Pagqlp 5:286

PUBLISH

United States Court of Appeals
Tenth Circuit

June 27, 2013

Elisabeth A. Shumaker
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UNITED STATES COURT OF APPEALS

TENTH CIRCUIT

HOBBY LOBBY STORES, INC_;
MARDEL, INC.; DAVID GREEN;
BARBARA GREEN; MART GREEN;
STEVE GREEN; DARSEE LETT,

Plaintiffs- Appeliants,
V.

KATHLEEN SEBELIUS, in her
official capacity as Secretary of the
United States Department of Health
and Human Services; UNITED
STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
HILDA SOLIS, Secretary of the
United States Department of Labor;
UNITED STATES DEPARTMENT
OF LABOR; TIMOTHY GEITHNER,
Secretary of the United States
Department of Treasury; UNITED
STATES DEPARTMENT OF THE
TREASURY,

Defendants-Appellees.

EMERITUS PROFESSOR OF LAW
CHARLES E. RICE; PROFESSOR OF
LAW BRADLEY P. JACOB; TEXAS
CENTER FOR DEFENSE OF LIFE;
NATIONAL LEGAL FOUNDATION:
LIBERTY, LIFE AND LAW
FOUNDATION; AMERICAN
CENTER FOR LAW AND JUSTICE;
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BREAST CANCER PREVENTION
INSTITUTE; BIOETHICS DEFENSE
FUND; LIFE LEGAL DEFENSE
FOUNDATION; THE RIGHT
REVEREND W. THOMAS
FRERKING, OSB; MISSOURI
ROUNDTABLE FOR LIFE;
ARCHDIOCESE OF OKLAHOMA
CITY; EAGLE FORUM: SANFORD
C. COATS; SENATOR DANIEL
COATS; SENATOR THAD
COCHRAN; SENATOR MIKE
CRAPO; SENATOR CHARLES
GRASSLEY:; SENATOR ORRIN G.
HATCH, Senator; SENATOR JAMES
M. INHOFE; SENATOR MITCH
MCCONNELL; SENATOR PAT
ROBERTS; SENATOR RICHARD
SHELBY; CONGRESSMAN LAMAR
SMITH: ASSOCIATION OF GOSPEL
RESCUE MISSIONS: PRISON
FELLOWSHIP MINISTRIES:
ASSOCIATION OF CHRISTIAN
SCHOOLS INTERNATIONAL:
NATIONAL ASSOCIATION OF
EVANGELICALS; ETHICS &
RELIGIOUS LIBERTY
COMMISSION OF THE SOUTHERN
BAPTIST CONVENTION;
INSTITUTIONAL RELIGIOUS
FREEDOM ALLIANCE; CHRISTIAN
LEGAL SOCIETY; ASSOCIATION
OF AMERICAN PHYSICIANS &
SURGEONS; AMERICAN
ASSOCIATION OF PRO-LIFE
OBSTETRICIANS AND
GYNECOLOGISTS; CHRISTIAN
MEDICAIL ASSOCIATION;:
CATHOLIC MEDICAL
ASSOCIATION; NATIONAL
CATHOLIC BIOETHICS CENTER;
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PHYSICIANS FOR LIFE;
NATIONAL ASSOCIATION OF PRO
LIFE NURSES; UNITED STATES
JUSTICE FOUNDATION;
CONGRESSMAN FRANK WOLF;
STATE OF OKLAHOMA,;
WYWATCH FAMILY ACTION,
INC.; THE C12 GROUP;
PHYSICIANS FOR REPRODUCTIVE
HEALTH; THE AMERICAN
COLLEGE OF OBSTETRICIANS
AND GYNECOLOGISTS: THE
AMERICAN SOCIETY FOR
EMERGENCY CONTRACEPTION:
ASSOCIATION OF REPRODUCTIVE
HEALTH PROFESSIONALS; |
AMERICAN SOCIETY FOR
REPRODUCTIVE MEDICINE:
SOCIETY FOR ADOLESCENT
HEALTH AND MEDICINE;
AMERICAN MEDICAL WOMEN'S
ASSOCIATION: NATIONAL
ASSOCIATION OF NURSE
PRACTITIONERS IN WOMEN'S
HEALTH; JAMES TRUSSELL:
SUSAN F. WOOD:; DON DOWNING:
KATHLEEN BESINQUE;
AMERICANS UNITED FOR
SEPARATION OF CHURCH AND
STATE; UNION FOR REFORM
JUDAISM; CENTRAL
CONFERENCE OF AMERICAN
RABBIS; WOMEN OF REFORM
JUDAISM; HINDU AMERICAN
FOUNDATION; NATIONAL
WOMEN'S LAW CENTER:
AMERICAN ASSOCIATION OF
UNIVERSITY WOMEN; AMERICAN
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FEDERATION OF STATE, COUNTY
AND MUNICIPAL EMPLOYEES
(AFSCME); BLACK WOMEN'S
HEALTH IMPERATIVE: BOULDER
NOW; COLORADO
ORGANIZATION FOR LATINA
OPPORTUNITY AND
REPRODUCTIVE RIGHTS (COLOR};
GENDER IMPACTS POLICY, a
project of the Center of Southwest
Culture; IBIS REPRODUCTIVE
HEALTH; LAW STUDENTS FOR
REPRODUCTIVE JUSTICE;
MERGERWATCH; NARAL
PRO-CHOICE AMERICA; NARAL
PRO-CHOICE COLORADO; NARAL
PRO-CHOICE WYOMING;
NATIONAL ORGANIZATION FOR
WOMEN FOUNDATION;
NATIONAL ORGANIZATION FOR
WOMEN-SANTA FE CHAPTER
(SANTA FE NOW); NATIONAL
PARTNERSHIP FOR WOMEN AND
FAMILIES: NEW
MEXICO-NATIONAL
ORGANIZATION FOR WOMEN
(NMNOW): PLANNED
PARENTHOOD OF ARKANSAS &
EASTERN OKLLAHOMA, INC., d/b/a
Planned Parenthood of
Heartland-Oklahoma; PLANNED
PARENTHOOD ASSOCIATION OF
UTAH; PLANNED PARENTHOOD
OF KANSAS & MID-MISSOURI;
PLANNED PARENTHOOD OF THE
ROCKY MOUNTAINS, INC.:
POPULATION CONNECTION;
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RAISING WOMEN'S VOICES FOR
THE HEALTH CARE WE NEED;
SERVICE EMPLOYEES
INTERNATIONAL UNION,;
SOUTHWEST WOMEN'S LAW
CENTER; UTAH HEALTH POLICY
PROJECT; CENTER FOR
REPRODUCTIVE RIGHTS;
AMERICAN PUBLIC HEALTH
ASSOCIATION; GUTTMACHER
INSTITUTE; NATIONAL FAMILY
PLANNING & REPRODUCTIVE
HEALTH ASSOCIATION;
NATIONAL LATINA INSTITUTE
FOR REPRODUCTIVE HEALTH;
NATIONAL WOMEN'S HEALTH
NETWORK; R. ALTA CHARO,
Professor; REPRODUCTIVE
HEALTH TECHNOLOGIES
PROJECT; AMERICAN CIVIL
LIBERTIES UNION; AMERICAN
CIVIL LIBERTIES UNION OF
OKLAHOMA; ANTI-DEFAMATION
LEAGUE: CATHOLICS FOR
CHOICE; HADASSAH, THE
WOMEN'S ZIONIST
ORGANIZATION OF AMERICA,
INC.; INTERFAITH ALLIANCE
FOUNDATION; NATIONAL
COALITION OF AMERICAN NUNS;
NATIONAL COUNCIL OF JEWISH
WOMEN; RELIGIOUS COALITION
FOR REPRODUCTIVE CHOICE;
UNITARIAN UNIVERSALIST
ASSOCTATION; UNITARIAN
UNIVERSALIST WOMEN'S
FEDERATION; NATIONAL
HEALTH LAW PROGRAM;
MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL
FUND, INC.; ASIAN PACIFIC
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AMERICAN LEGAL CENTER;
FORWARD TOGETHER;
NATIONAL HISPANIC MEDICAL
ASSOCIATION; IPAS; SEXUALITY
INFORMATION AND
EDUCATIONAL COUNCIL OF THE
US CAMPAIGN TO END AIDS;
HIV LAW PROJECT; NATIONAL
WOMEN AND AIDS COLLECTIVE;
HOUSING WORKS,

Amici Curiae.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA
(D.C. NO. 5:12-CV-01000-HE)

S. Kyle Duncan (Luke W. Goodrich, Mark L. Rienzi, Eric S. Baxter, Lori H.
Windham, and Adéle Auxier Keim with him on the brief) The Becket Fund for
Religious Liberty, Washington, D.C., for Appellants.

Alisa B. Klein, Appellate Staff Attorney (Stuart F. Delery, Principal Deputy
Assistant Attorney General, Sanford C. Coats, United States Attorney, Beth S.
Brinkmann, Deputy Assistant Attorney General, and Mark B. Stern, Appellate
Staff Attorney, with her on the brief) Civil Division, United States Department of
Justice, Washington, D.C., for Appellees.

Before BRISCOE, Chief Judge, KELLY, LUCERO, HARTZ, TYMKOVICH,
GORSUCH, MATHESON, and BACHARACH, Circuit Judges.’

* The Honorable Jerome A. Holmes is recused in this matter.

-
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TYMKOVICH, Circuit Judge.

This case requires us to determine whether the Religious Freedom
Restoration Act and the Free Exercise Clause protect the plaintiffs—two
companies and their owners who run their businesses to reflect their religious
values. The companies are Hobby Lobby, a craft store chain, and Mardel, a
Christian bookstore chain. Their owners, the Greens, run both companies as
closely held family businesses and operate them according to a set of Christian
principles. They contend regulations implementing the 2010 Patient Protection
and Affordable Care Act force them to violate their sincerely held religious
beliefs. In particular, the plaintiffs brought an action challenging a regulation
that requires them, beginning July 1, 2013, to provide certain contraceptive
services as a part of their employer-sponsored health care plan. Among these
services are drugs and devices that the plaintiffs believe to be abortifacients, the
use of which is contrary to their faith.

We hold that Hobby Lobby and Mardel are entitled to bring claims under
RFRA, have established a likelihood of success that their rights under this statute
are substantially burdened by the contraceptive-coverage requirement, and have
established an irreparable harm. But we remand the case to the district court for
further proceedings on two of the remaining factors governing the grant or denial

of a preliminary injunction,
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More specifically, the court rules as follows:

As to jurisdictional matters, the court unanimously holds that Hobby Lobby
and Mardel have Article Il standing to sue and that the Anti-Injunction Act does
not apply to this case. Three judges (Kelly, Tymkovich, and Gorsuch, 1J.) would
also find that the Anti-Injunction Act is not jurisdictional and the government has
forfeited reliance on this statute. These three judges would also hold that the
Greens have standing to bring RFRA and Free Exercise claims and that a
preliminary injunction should be granted on their RFRA claim. A fourth judge
(Matheson, J.) would hold that the Greens have standing and would remand for
further consideration of their request for a preliminary injunction on their RFRA
claim.

Concerning the merits, a majority of five judges (Kelly, Hartz, Tymkovich,
Gorsuch, and Bacharach, JJ.) holds that the district court erred in concluding
Hobby Lobby and Mardel had not demonstrated a likelihood of success on their
RFRA claim. Three judges (Briscoe, C.}., and Lucero and Matheson, JJ.}
disagree and would affirm the district court on this question.

A majority of five judges (Kelly, Hartz, Tymkovich, Gorsuch, and
Bacharach, J1.) further holds that Hobby Lobby and Mardel satisfy the irreparable
harm prong of the preliminary injunction standard. A four-judge plurality (Kelly,
Hartz, Tymkovich, Gorsuch, JJ.) would resolve the other two preliminary

injunction factors {balance of equities and public interest) in Hobby Lobby and

-&-
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Mardel’s favor and remand with instructions to enter a preliminary injunction, but
the court lacks a majority to do so. Instead, the court remands to the district court
for further evaluation of the two remaining preliminary injunction factors.’

One judge (Matheson, J1.) reaches the merits of the plaintiffs’ constitutional
claim under the Free Exercise Clause, conciuding that it does not entitle the
plaintiffs to preliminary injunctive relief.’

Accordingly, for the reasons set forth below and exercising jurisdiction
under 28 U.S.C. § 1292(a}( 1), we reverse the district court’s denial of the
plaintiffs’ motion for a preliminary injunction and remand with instructions that
the district court address the remaining two preliminary injunction factors and

then assess whether to grant or denyv the plaintiffs’ motion.

' The en banc court joins as follows:

(1) All judges join Part H1; (2) Judges Kelly, Hartz, Tymkovich, Gorsuch,
and Bacharach join Parts I, I, 111, 1V, and V; (3) Judges Kelly, Hartz,
Tymkovich, and Gorsuch join Part VI in full, and Judge Bacharach joins as to
Section VI(B)(1) only; (4) Judge Hartz separately concurs; (5) Judge Gorsuch
separately concurs, joined by Judges Kelly and Tymkovich; (6) Judge Bacharach
concurs in part; (7) Chief Judge Briscoe concurs and dissents in part, joined by
Judge Lucero; and (8) Judge Matheson concurs and dissents in part.

- Because the district court will be reviewing the RFRA claim, the majority
declines at this stage to reach the constitutional question of whether Hobby Lobby
and Mardel are likely to succeed on their Free Exercise claim. See, e.g., Lyng v.
Nw. Indian Cemetery Protective Ass'n, 485 U.S. 439, 445 (1988) (“A fundamental
and longstanding principle of judicial restraint requires that courts avoid reaching
constitutional questions in advance of the necessity of deciding them.”).

9.
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I. Background & Procedural History

A. The Plaintiffs

The plaintiffs in this case are David and Barbara Green, their three children
(Steve Green, Mart Green, and Darsee Lett), and the businesses they collectively
own and operate: Hobby Lobby Stores, Inc. and Mardel, Inc. David Green is the
founder of Hobby Lobby, an arts and crafts chain with over 500 stores and about
13,000 full-time employees. Hobby Lobby is a closely held family business
organized as an S-corp. Steve Green is president of Hobby Lobby, and his
siblings occupy various positions on the Hobby Lobby board. Mart Green is the
founder and CEO of Mardel, an affiliated chain of thirty-five Christian bookstores
with just under 400 employees, also run on a for-profit basis.

As owners and operators of both Hobby Lobby and Mardel, the Greens
have organized their businesses with express religious principles in mind. For
example, Hobby Lobby’s statement of purpose recites the Greens’ commitment to
“[hjonoring the Lord in all we do by operating the company in a manner
consistent with Biblical principles.” JA 22-23a. Similarly, Mardel, which sells
exclusively Christian books and materials, describes itself as “a faith-bhased
company dedicated to renewing minds and transforming lives through the
products we sell and the ministries we support.” JA 25a.

Furthermore, the Greens allow their faith to guide business decisions for

-10-
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both companies. For example, Hobby Lobby and Mardel stores are not open on
Sundays; Hobby Lobby buys hundreds of full-page newspaper ads inviting people
to “know Jesus as Lord and Savior,” JA 24a; and Hobby Lobby refuses to engage
in business activities that facilitate or promote alcohol use.

The Greens operate Hobby Lobby and Mardel through a management trust
(of which each Green is a trustee), and that trust is likewise governed by religious
principles. The trust exists “to honor God with all that has been entrusted” to the
Greens and to “use the Green family assets to create, support, and leverage the
efforts of Christian ministries.” JA 21a. The trustees must sign “a Trust
Commitment,” which among other things requires them to affirm the Green
family statement of faith and to “regularly seek to maintain a close intimate walk
with the Lord Jesus Christ by regularly investing time in His Word and prayer.”
1d.

As is particularly relevant to this case, one aspect of the Greens’ religious
commitment is a belief that human life begins when sperm fertilizes an egg. In
addition, the Greens believe it is immoral for them to facilitate any act that causes
the death of a human embryo.

B. The Contraceptive-Coverage Requirement

Under the Patient Protection and Affordable Care Act (ACA),
employment-based group health plans covered by the Employee Retirement

Income Security Act (ERISA) must provide certain types of preventive health
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services. See 42 U.S.C. § 300gg-13: 29 U.S.C. § 1185d. One provision mandates
coverage, without cost-sharing by plan participants or beneficiaries, of
“preventive care and screenings” for women “as provided for in comprehensive
guidelines supported by the Health Resources and Services Administration
[HRSAL™ 42 U.S.C. § 300gg-13(a)(4). HRSA is an agency within the
Department of Health and Human Services (HHS).

When the ACA was enacted, there were no HRSA guidelines related to
preventive care and screening for women. As a result, HHS asked the Institute of
Medicine (an arm of the National Academy of Sciences) to develop
recommendations to help implement these requirements. In response, the Institute
issued a report recommending, among other things, that the guidelines require
coverage for “*[a]ll Food and Drug Administration [FDA] approved contraceptive
methods, sterilization procedures, and patient education and counseling for all
women with reproductive capacity,’ as prescribed by a provider.” 77 Fed. Reg.
8725, 8725 (Feb. 15, 2012).

HRSA and HHS adopted this recommendation, meaning that
employment-based group health plans covered by ERISA now must include FDA-
approved contraceptive methods. The FDA has approved twenty such methods,
ranging from oral contraceptives to surgical sterilization. Four of the twenty
approved methods—two types of intrauterine devices (IUDs) and the emergency

contraceptives commonly known as Plan B and Ella—-can function by preventing
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the implantation of a fertilized egg. The remaining methods function by
preventing fertilization.’

C. Exemptions from the Contraceptive-Coverage Requirement

A number of entities are partially or fully exempted from the
contraceptive-coverage requirement.

First, HHS “may establish exemptions™ for “group health plans established
or maintained by religious employers and health insurance coverage provided in
connection with group health plans established or maintained by religious

employers with respect to any requirement to cover contraceptive services . . . .

45 C.F.R. § 147.130¢a)(1)(iv)(A).

* There is an ongoing medical debate as to whether some of the
contraceptive methods relevant to this case act by preventing implantation or
fertilization. Compare, e.g., Physicians for Reproductive Health et al. Amicus Br.
at 12—13, with Ass’n of Am. Physicians & Surgeons et al. Amicus Br. at 12 &
n.21. This is relevant because Hobby Lobby and Mardel object to forms of
contraception that prevent uterine implantation, but they do not object to those
that prevent conception. For purposes of this appeal, however, there is no
material dispute. Both the government and the medical amici supporting the
government concede that at least some of the contraceptive methods to which the
plaintiffs object have the potential to prevent uterine implantation. See, e.g.,
Aple. Br. at 9 n.6 (noting that one of the three ways emergency contraceptive pills
function is by “inhibiting implantation™ (quoting 62 Fed. Reg. 8610, 8611 (Feb.
25, 1997))); Physicians for Reproductive Health et al. Amicus Br. at 16 (noting
that some studies suggest the copper present in [UDs “can also alter molecules
present in the endometrial lining,” which causes “alteration of the endometrial
lining [that] prevents . . . implantation™ (emphasis added)). Some of our
collicagues suggest this debate extends only to intrauterine devices, not Plan B and
EHa. See Briscoe Op. at 3. Whatever the merits of this argument, we need not
wade into scientific waters here, given the above-noted agreement that some of
the challenged devices function in a manner that Hobby Lobby and Mardel find
morally problematic.

13-
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HHS regulations currently define a “religious emplover™ as an organization
that: (1) has the inculcation of religious values as its purpose; (2) primarily
employs persons who share its religious tenets; (3) primarily serves persons who
share its religious tenets; and (4) is a non-profit organization described in a
provision of the Internal Revenue Code that refers to churches, their integrated
auxiliaries, conventions or associations of churches, and to the exclusively
religious activities of any religious order. See 45 C.F.R. § 147.130(a)( 1)(iv)(B).

This definition of religious employer might change, however, as the federal
agencies responsible for implementing the preventive services portion of the ACA
have proposed a new rule that would eliminate the first three requirements above
and clarify that the exemption is available to all non-profit organizations falling
within the scope of a certain Internal Revenue Code provision. See 78 Fed. Reg.
8456, 8461 (Feb. 6, 2013).

Second, the government has proposed an accommodation for certain other
non-profit organizations, including religious institutions of higher education, that
have maintained religious objections to contraceptive coverage yet will not fall
within the amended definition of a religious employer. Many of these
organizations are currently subject to a temporary “safe harbor” provision that
temporarily exempts them from having to cover contraceptive services. The
government has proposed to route the contraceptive coverage for these

organizations through a middleman insurer or insurance plan administrator,
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allowing the organizations to avoid directly providing contraceptive coverage.
See id. at 8458-68.

Third, if a business does not make certain significant changes to its health
plans after the ACA’s effective date, those plans are considered “grandfathered”
and are exempt from the contraceptive-coverage requirement. See 42 U.S.C.

§ 18011(a)(2). Grandfathered plans may remain so indefinitely.

Fourth, businesses with fewer than fifty employees are not required to
participate in employer-sponsored health plans. See, e.g., 26 U.S.C. § 4980H. To
the extent these businesses do not offer a health plan, they do not have to comply
with any aspect of the shared responsibility health coverage requirements,
including the contraceptive-coverage requirement. At the same time, the
government asserts that if an otherwise exempt small business offers a health
plan, it must comply with the contraceptive-coverage requirement. See Aple. Br,
at 39 {citing 42 U.S.C. § 300gg-13).

Relying on information released by the White House and HHS, the
plaintiffs estimate that at least 50 million people, and perhaps over a 100 million,
are covered by exempt health plans. JA 80a. The government argues that the
number of grandfathered health plans will decline over time, that grandfathered
plans may already cover the objected-to contraceptives, and that financial
incentives exist to push small businesses into the health insurance market, in

which case they would have to comply with the contraceptive-coverage
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requirement. At the same time, the government has not offered contrary estimates
of individuals covered by exempt health plans.

No exemption, proposed or otherwise, would extend to for-profit
organizations like Hobby Lobby or Mardel. And the various government agencies
responsible for implementing the exceptions to the contraceptive-coverage
requirement have announced that no proposed exemption will extend to for-profit
entities under any circumstances because of what the government considers an
important distinction, discussed further below, between for-profit and non-profit
status.

D. The Expected Effect of the Contraceptive-Coverage Requirement

The Greens run the Hobby Lobby health plan, a self-insured plan, which
provides insurance to both Hobby Lobby and Mardel emplovees. Hobby Lobby
and Mardel cannot qualify for the “grandfathered” status exemption because they
elected not to maintain grandfathered status prior to the date that the
contraceptive-coverage requirement was proposed.

Nevertheless, the Greens object to providing coverage for any FDA-
approved contraceptives that would prevent implantation of a fertilized egg.
Because the Greens believe that human life begins at conception, they also
believe that they would be facilitating harms against human beings if the Hobby
Lobby health plan provided coverage for the four FDA-approved contraceptive

methods that prevent uterine implantation (Ella, Plan B, and the two IUDs). The
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government does not dispute the sincerity of this belief.

The Greens present no objection to providing coverage for the sixteen
remaining contraceptive methods. In other words, the Greens are willing to
cover, without cost-sharing, the majority of FDA-approved contraceptive
methods, from the original birth control pill to surgical sterilization. But if
Hobby Lobby or Mardel employees wish to obtain Ella, Plan B, or [UDs, the
Greens object to being forced to provide such coverage.

According to the plaintiffs, the corporations’ deadline to comply with the
contraceptive-coverage requirement is July 1, 2013, If the Hobby Lobby health
plan does not cover all twenty contraceptive methods by that date, the businesses
will be exposed to immediate tax penalties, potential regulatory action, and
possible private lawsuits. See, e.g., 26 U.S.C. §§ 4980D, 4980H; 29 U.S.C.

§§ 1132, 11854.

The most immediate consequence for Hobby Lobby and Mardel would
come in the form of regulatory taxes: $100 per day for each “individual to whom
such failure relates.” 26 U.S.C. § 4980D(b)(1). The plaintiffs assert that because
more than 13,000 individuals are insured under the Hobby Lobby plan (which
includes Mardel), this fine would total at least $1.3 million per day, or almost
$475 million per vear. This assumes that “individual” means each individual
insured under Hobby Lobby’s plan. If the corporations instead drop employee

health insurance altogether, they will face penalties of $26 million per vear. See
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id. § 4980H.

E. Procedural History

The plaintiffs filed suit on September 12, 2012, challenging the
contraceptive-coverage requirement under RFRA, the Free Exercise Clause of the
First Amendment, and the Administrative Procedure Act. The plaintiffs
simultaneously moved for a preliminary injunction on the basis of their RFRA
and Free Exercise claims. The district court dented that motion. See Hobby
Lobby Stores, Inc. v. Sebelius, 870 F. Supp. 2d 1278 (W.D. Okla. 2012).

The plaintiffs then appealed the denial of the preliminary injunction and
moved for injunctive relief pending appeal. A two-judge panel denied relief
pending appeal, adopting substantially the same reasoning as the district court.
See Hobby Lobby Stores, Inc. v. Sebelius, No. 12-6294, 2012 WL 6930302 (10th
Cir. Dec. 20, 2012). The plaintiffs then sought emergency relief under the All
Writs Act from the Supreme Court, which also denied relief. See Hobby Lobby
Stores, Inc. v. Sebelius, 133 §. Ct. 641 (2012) (Sotomayor, J., in chambers),

The plaintitts subsequently moved for initial en banc consideration of this
appeal, citing the exceptional importance of the questions presented. We granted
that motion. And given Hobby Lobby and Mardel’s July | deadline for
complying with the contraceptive-coverage requirement, we granted the plaintiffs’

motion to expedite consideration of this appeal.
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Il. The Religious Freedom Restoration Act

Hobby Lobby and Mardel’s central claims here arise under the Religious
Freedom Restoration Act. A plaintiff makes a prima facie case under RFRA by
showing that the government substantially burdens a sincere religious exercise.
Kikumura v. Hurley, 242 F.3d 950, 960 (10th Cir. 2001). The burden then shifts
to the government to show that the “compelling interest test is satisfied through
application of the challenged law ‘to the person’—the particular claimant whose
sincere exercise of religion is being substantially burdened.” Gonzales v.

O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 420 (2006)
{quoting 42 U.S.C. § 2000bb-1(b)). This burden-shifting approach applies even at
the preliminary injunction stage. /d. at 429,

The principal questions we must resolve here include: (1) whether Hobby
Lobby and Mardel are “persons” exercising religion for purposes of RFRA; (2) if
so, whether the corporations’ religious exercise is substantially burdened; and
(3) if there is a substantial burden, whether the government can demonstrate a
narrowly tailored compelling government interest.

ITI. Subject-Matter Jurisdiction

Before turning to the preliminary injunction standard, we must resolve two
1ssues that bear on our subject-matter jurisdiction-~standing and the Anti-

Injunction Act.
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A. Standing
We begin by examining whether Hobby Lobby and Mardel have standing to
sue in federal court. Article III of the Constitution limits federal judicial power

"

to “Cases™ and “Controversies.” A party that cannot present a case or controversy
within the meaning of Article 111 does not have standing to sue in federal court.
And whenever standing is unclear, we must consider it sua sponte to ensure there
is an Article Il case or controversy before us. See New Eng. Health Care Emp.
Pension Fund v. Woodruff, 312 F.3d 1283, 1288 (10th Cir. 2008).

Under the familiar three-part test for establishing Article 111 standing, a
plaintiff must show an injury that is “[1] concrete, particularized, and actual or
imminent; [2] fairly traceable to the challenged action; and [3] redressable by a
favorable ruling.” Clapper v. Amnesty Int'] USA, 133 S, Ct. 1138, 1147 (2013)
(internal quotation marks omitted).

We conclude that Hobby Lobby and Mardel have Article 11l standing. Both
companies face an imminent loss of money, traceable to the contraceptive-
coverage requirement. Both would receive redress if a court holds the

contraceptive-coverage requirement unenforceable as to them. Both therefore

have Article 111 standing.?

* The plaintiffs also contend that the Greens, as owners of Hobby Lobby
and Mardel, have standing in their own right to bring the claims at issue here.
But there is no dispute that relief as to Hobby Lobby and Mardel would satisfy
the Greens. Because we conclude RFRA protects Hobby Lobby and Mardel, the
(continued...)
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B. The Anti-Injunction Act

A second possible impediment to our subject-matter jurisdiction is the
Anti-Injunction Act (AIA). See 26 U.S.C. § 7421. Although the plaintiffs and
the government agree that the AIA does not apply here, “subject-matter
jurisdiction, because it involves a court’s power to hear a case, can never bhe
forfeited or waived.” Arbaugh v. Y&H Corp., 546 U.S. 500, 514 (2006) (internal
quotation marks omitted). We therefore have an independent duty to determine
whether the AIA strips us of subject-matter jurisdiction. /d.

The ATA dictates, with statutory exceptions inapplicable to this case, that
“no suit for the purpose of restraining the assessment or collection of any tax
shall be maintained in any court by any person, whether or not such person is the
person against whom such tax was assessed.” 26 U.S.C. § 7421(a). As the
Supreme Court recently noted, the AIA “protects the Government’s ability to
collect a consistent stream of revenue, by barring litigation to enjoin or otherwise
obstruct the collection of taxes.” NFIB v. Sebelius, 132 S. Ct. 2566, 2582 (2012).

In this case, the corporations’ challenge relates to the government’s

authority under 26 U.S.C. § 4980D, which imposes a “tax” on any employer that

*(...continued)
majority opinion does not reach whether the Greens may likewise bring RFRA
claims based on regulations applying to the companies they own. Four judges
would nonetheless conclude the Greens have standing and write separately on this
question. See Gorsuch Op. (joined by Kelly and Tymkovich, 1).), infra; Matheson
Op., infra.
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does not meet the ACA’s health insurance requirements, including the
contraceptive-coverage requirement. /d. § 4980D(a). As noted above, the “tax”
is set at $100 “for each day in the noncompliance period with respect to each
individual to whom such failure relates.” /d. § 4980D(b)(1). If an employer fails
to provide health insurance, the employer is subject to a tax under § 4980H. And,
as the Supreme Court recently instructed, when Congress uses the term “tax,” it is
a strong indication that Congress intends the AIA to apply. NFIB, 132 S.Ct. at
2582 (2012).

Still, the AIA does not apply to every lawsuit “tangentially related to
taxes,” Cohen v. United States, 650 F.3d 717, 727 (D.C. Cir. 2011) (en banc), and
the corporations’ suit is not challenging the IRS’s ability to collect taxes. Rather,
they seek to enjoin the enforcement of one HHS regulation, 45 C.F.R. § 147.130,
which requires Hobby Lobby and Mardel to provide their employees with health
plans that include “preventive care . . . provided for in [the] ... [HRSA]
guidelines,” id. § 147.130(a)(1X(iv), which in turn “require coverage, without cost
sharing, for ‘[a]ll [FDA-Japproved contraceptive methods,”” 77 Fed. Reg. at 8726
(Feb. 15, 2012). In other words, Hobby Lobby and Mardel are not seeking to
enjoin the collection of taxes or the execution of any IRS regulation; they are
seeking to enjoin the enforcement, by whatever method, of one HHS regulation

that they claim violates their RFRA rights.
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Indeed, a regulatory tax is just one of many collateral consequences that
can result from a failure to comply with the contraceptive-coverage requirement.
See, e.g., 29 U.S.C. § 1132(a)(5) (authorizing the Secretary of Labor to enforce
the contraceptive-coverage requirement against non-compliant insurers};

42 U.5.C. § 300gg-22(a)(2) (authorizing the Secretary of HHS to exact penalties
against non-compliant insurers in states where the state government does not
enforce the health insurance requirements).

And just as the AIA does not apply to any suit against the individual
mandate, which is enforced by the IRS, see NFIB, 132 S. Ct. at 2584, so too does
the ATIA not apply to any suit against the contraceptive-coverage requirement,
even though it also may be enforced by the IRS. The statutory scheme makes
clear that the tax at issue here is no more than a penalty for violating regulations
related to health care and employer-provided insurance, see, e.g., 42 U.S.C.

§ 300gg-22(b)(2(C)(i) (calculating the maximum “penalty” that the Secretary of
HHS can impose on non-compliant insurers in the same way that 26 U.S.C.

§ 4980D(b)(1) calculates the “tax™ for non-compliant emplovers, namely “$100
for each day for each individual with respect to which such a failure occurs™), and
the AIA does not apply to “the exaction of a purely regulatory tax,” Robertson v.

United States, 582 F.2d 1126, 1127 (7th Cir. 1978),
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Both sides agree that the ATA should not apply for essentially these same
reasons. We are convinced by this reasoning and proceed to resolve the merits of
the RFRA claim.

IV. Preliminary Injunction Standard

As noted above, the district court denied Hobby Lobby and Mardel’s
request for preliminary injunctive relief. We review the denial of a preliminary
injunction for abuse of discretion. Lirtle v. Jones, 607 F.3d 1245, 1250 (10th Cir.
2010). A district court abuses its discretion by denying a preliminary injunction
based on an error of law. Westar Energy, Inc. v. Lake, 552 F.3d 1215, 1224 (10th
Cir. 2009).

Under the traditional four-prong test for a preliminary injunction, the party
moving for an injunction must show: (1) a likelihood of success on the merits;
(2) a hikely threat of irreparable harm to the movant; (3) the harm alleged by the
movant outweighs any harm to the non-moving party; and (4) an injunction is in
the public interest. See, e.g., Winter v. NRDC, 555 U.S. 7, 20 (2008).

Hobby Lobby and Mardel urge that we apply a relaxed standard under
which it can meet its burden for a preliminary injunction by showing the second,
third, and fourth factors “tip strongly in [its] favor,” and then satisfy the first
factor “by showing that questions going to the merits are so serious, substantial,
difficult, and doubtful as to make the issue ripe for litigation and deserving of
more deliberate investigation.” Okla. ex rel. Okla. Tax Comm 'n v. Int’']

4.
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Registration Plan, Inc., 455 F.3d 1107, 1113 (10th Cir. 2006). But we need not
resolve whether this relaxed standard would apply here, given that a majority of
the court holds that Hobby Lobby and Mardel have satisfied the likelihood-of-
success prong under the traditional standard.

The district court ruled that the corporations failed the likelihood-of-
success element because even closely held family businesses like Hobby Lobby
and Mardel are not protected by RFRA.

We disagree with this conclusion and determine that the contraceptive-
coverage requirement substantially burdens Hobby Lobby and Mardel’s rights
under RFRA. And at this stage, the government has not shown a narrowly
taijored compelling interest to justify this burden.

V. Merits

A. Hobby Lobby and Mardel Are “Persons Exercising Religion”
Under RFRA

RFRA provides, as a general rule, that the “Government shall not
substantially burden a person s exercise of religion.” 42 U.S.C. § 2000bb-1(a)
(emphasis added). The parties dispute whether for-profit corporations, such as
Hobby Lobby and Mardel, are persons exercising religion for purposes of RFRA.
We thus turn to the question of whether Hobby Lobby, as a family owned
business furthering its religious mission, and Mardel, as a Christian bookstore,

can take advantage of RFRA’s protections.
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The government makes two arguments for why this is not the case. First, it
cites to civil rights statutes and labor laws that create an exemption for religious
organizations. It then references case law suggesting that non-profit status is an
objective criterion for determining whether an entity is a religious organization
for purposes of these civil rights statutes and labor laws. The government
therefore argues that, as a matter of statutory inferpretation, RFRA should be read
to carry forward the supposedly preexisting distinction between non-profit,
religious corporations and for-profit, secular corporations. Second, the
government asserts that the for-profit/non-profit distinction is rooted in the Free
Exercise Clause. It suggests Congress did not intend RFRA to expand the scope
of the Free Exercise Clause. The government therefore concludes RFRA does not
extend to for-profit corporations.

We reject both of these arguments. First, we hold as a matter of statutory
interpretation that Congress did not exclude for-profit corporations from RFRA s
protections. Such corporations can be “persons”™ exercising religion for purposes
of the statute.” Second, as a matter of constitutional law, Free Exercise rights

may extend to some for-profit organizations.

We recognize there is at least tentative disagreement among the courts of
appeal on this question. Compare, e.g., Grote v. Sebelius, 708 F.3d 850, 855-56
(7th Cir. 2013) (corporation is a “person” for purposes of RFRA), with Conestoga
Wood Specialities Corp. v. Sec'y of U.S. Dep 't of Health & Human Servs., No.
13-1144, 2013 WL 1277419, at *2 (3d Cir. Feb. 8, 2013) (corporation is not a
“person” under RFRA).

26-



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 28 of 68 PagelD #:312

1. Statutory Interpretation
a. The Dictionary Act

We begin with the statutory text. RFRA contains no special definition of
“person.” Thus, our first resource in determining what Congress meant by
“person” in RFRA is the Dictionary Act, which instructs: “In determining the
meaning of any Act of Congress, unless the context indicates otherwise * * * the
word[] ‘person’ . .. include{s] corporations, companies, associations, firms,
partnerships, societies, and joint stock companies, as well as individuals.”
L' U.S.C.§ 1. Thus, we could end the matter here since the plain language of the
text encompasses “corporations,” including ones like Hobby Lobby and Mardel.

In addition, the Supreme Court has affirmed the RFRA rights of corporate
claimants, notwithstanding the claimants’ decision to use the corporate form. See
O Centro Espirita Beneficente Uniao do Vegetal v. Ashcroft, 389 F.3d 973, 973
(10th Cir. 2004} (en banc) (affirming a RFRA claim brought by “a New Mexico

corporation on its own behalf™), a/f’d, 546 U.S. 418 (2006).°

* We further note that RFRA defines religious exercise by cross-reference
to the Religious Land Use and Institutionalized Persons Act (RLUIPA). See 42
U.S5.C. § 2000bb-2(4) (“the term ‘exercise of religion’ means religious exercise,
as defined in section 2000cc-5 of this title”). According to the relevant portion of
RLUIPA, “‘religious exercise’ includes any exercise of religion, whether or not
compelied by, or central to, a system of religious belief.” Id. § 2000cc-5(7)(A).
RLUIPA further notes that both “person[s]” and “entit{ies]” can exercise the
religious rights it grants. /d. § 2000cc-5(7)(B). RLUIPA therefore provides
further support that RFRA, to which it is linked, encompasses both natural
persons and anything that qualifies as an “entity”™— which of course would

(continued...)
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b. Other Statutes

Given that no one disputes at least some types of corporate entities can
bring RFRA claims, the next question is whether Congress intended to exclude
for-profit corporations, as opposed to non-profit corporations, from RFRAs
scope. Notably, neither the Dictionary Act nor RFRA explicitly distinguishes
between for-profit and non-profit corporations; the Dictionary Act merely
instructs that the term “persons” includes corporations.

At the same time, we acknowledge the Dictionary Act definition does not
apply If “the context indicates otherwise.” 1 U.S.C. § 1. Generally, “context”
here *means the text of the Act of Congress surrounding the word at issue, or the
text of other related congressional Acts.” Rowland v. Cal. Men’s Colony, 506
U.S. 194,199 (1993). The government contends that RFRA’s “context” points to
exemptions for religious employers in other statutes, and in particular it directs us
to the religious exemptions contained in Title VI, the Americans with
Disabilities Act (ADA), and the National Labor Relations Act (NLRA). But
rather than providing contextual support for excluding for-profit corporations
from RFRA, we think these exemptions show that Congress knows how to craft a

corporate religious exemption, but chose not to do so in RFRA.

5(...continued)
encompass corporations. And this definition likewise does not distinguish
between for-profit and non-profit status or between religious and secular entities.
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Under Title VII, for example, the prohibition on discrimination on the basis
of religion does not apply to an employer that is “a religious corporation,
association, educational institution, or society.” 42 U.S.C. §2000e-1(a). The
ADA contains similar language. See id. § 12113(d)(1), (2). The government also
notes that the Supreme Court has construed the NLRA to remove the National
Labor Relations Board's jurisdiction over schools operated by churches. See
NLRB v. Catholic Bishop, 440 U.S. 490 (1979).”

The government argues that in enacting RFRA against the backdrop of
these statutes, Congress “carried forward [a] distinction between non-profit,
religious organizations and for-profit, secular companies.”” Aple. Br. at 16. In
short, the government believes Congress used “person™ in RFRA as extreme
shorthand for something like “natural person or ‘religious organization” as that
term was used in exemptions for religious organizations as set forth in Title VII,
the ADA, and the NLRA.”

This reading strikes us as strained. Indeed, the exemptions present in Title

VII, the ADA, and the NLRA suggest the opposite inference from what the

7

Catholic Bishop turned on constitutional avoidance, not on statutory text
or congressional intent. See id. at 507 (“in the absence of a clear expression of
Congress’[s] intent to bring teachers in church-operated schools within the
jurisdiction of the Board, we decline to construe the Act in a manner that could in
turn call upon the Court to resolve difficult and sensitive questions arising out of
the guarantees of the First Amendment Religion Clauses™). But for present
purposes we will accept the government’s characterization of Catholic Bishop as
“context” for RFRA.
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government draws. Rather than implying that similar narrowing constructions
should be imported into statutes that do not contain such language, they imply
Congress 1s quite capable of narrowing the scope of a statutory entitlement or
affording a type of statutory exemption when it wants to. The corollary to this
rute, of course, is that when the exemptions are not present, it is not that they are
“carried forward™ but rather that they do not apply. Cf. Chickasaw Nation v.
United States, 208 F.3d 871, 880 (10th Cir. 2000) (holding, in lHght of the fact
that Congress had created a number of other tax exemptions for Indian tribes,
“[1]f Congress wishes to exempt Indian tribes from excise taxes that otherwise
might be reasonably construed as applying to them, it should do so explicitly™),
aff’'d, 534 U.S. 84 (2001).

In addition, Congress knows how to ensure that a prior-enacted statute
restricts the meaning of a later-enacted statute. RFRA is just such a statute,
restricting later-enacted federal statutes unless those statutes specifically exempt
themselves. See 42 U.S.C. § 2000bb-3(b). Congress put nothing similar in Title
VI, the ADA, or the NLRA.

¢. Case Law

The government nonetheless points to Corporation of the Presiding Bishop

of the Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 327 (1987),

for the idea that the for-profit/non-profit distinction was well-established in
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Congress’s mind before it enacted RFRA. We disagree with the government’s
interpretation of Amos.

Amos involved employees of non-profit and arguably non-religious
businesses run by the Mormon Church. These businesses had fired certain
Mormon employees who did not follow church behavioral standards, and the
employees sued under Title VII. The Church moved to dismiss based on Title
VII's exemption for “religious corporation[s],” 42 U.S.C. §2000e-1(a)—the same
exemption on which the government bases its argument that Congress intended to
limit RFRA to non-profit entities.

The plaintiffs countered “that if construed to allow religious employers to
discriminate on religious grounds in hiring for nonreligious jobs, [the exemption]
violates the Establishment Clause.” Amos, 483 U.S. at 331 (emphasis added).
The district court agreed, reasoning in part that Title VII’s exemption unlawfully
advanced religion because it could “permit churches with financial resources
impermissibly to extend their influence and propagate their faith by entering the
commercial, profit-making world.” /d. at 337.

The Supreme Court reversed. It concluded this particular part of the
district court’s reasoning was incorrect because it assumed the existence of for-
profit activities yet none of the Mormon businesses at issue operated on a for-
profit basis. The Court never reached the question of how for-profit activity

might have changed its analysis. /d.
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Two Amos concurrences raised concerns about religion-sponsored for-profit
activity more explicitly. But both concurrences were careful not to categorically
exclude such activity from Title VII's exemption. See id. at 345 n.6 (Brennan, J..
concurring) (emphasizing that the non-profit distinction was important but also
noting “[1jtis . . . conceivable that some for-profit activities could have a
religious character™); /d. at 349 (O’Connor, J., concurring) (noting that the
question “remains open” whether “activities conducted by religious organizations
solely as profit-making enterprises” would qualify as religious).

From these references to non-profit status in Amos, the government
concludes that the for-profit/non-profit distinction matters a great deal. But we
do not see what the government sees in Amos. Amos was about whether Title
VII's religious exemption violates the Establishment Clause. The 4mos majority
rendered no opinion on how for-profit activity might affect that question. At best,
then, Amos leaves open the question of whether for-profit status matters for Title
VIT's religious employer exemption. We do not see how it provides the “context”
that would render the Dictionary Act’s definition of “person” inappropriate in
RFRA.

Nor do the other post-RFRA circuit cases on which the government relies
provide more guidance. The government cites Spencer v. World Vision, Inc., 633
F.3d 723 (9th Cir. 2010) (per curiam), and University of Great Falls v. NLRB, 278

F.3d 1335 (D.C. Cir. 2002). The question in Spencer was whether a faith-based
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humanitarian organization could receive the same Title VII exemption at issue in
Amos. Ina fractured opinion, the court concluded the organization was eligible,
i part because it did not engage in for-profit business activity. But Spencer
established no categorical rule regarding for-profit entities. Judge O’Scannlain,
in explaining why he agreed to make non-profit status a relevant consideration,
nonetheless noted that Amos left open the potential effect of for-profit status. /d.
at 734 & n.13 (O’Scannlain, J., concurring).

The D.C. Circuit’s Great Falls decision comes to essentially the same
place, concluding that for-profit status can be one relevant factor among others
when it comes to certain religious exemptions. In that case, the University of
Great Falls contended that it was exempt from NLRB jurisdiction under both
Catholic Bishop and RFRA. The D.C. Circuit adopted a three-factor test for the
NLRB to use “to determine whether it has jurisdiction [over a school claiming the
Catholic Bishop exemption] without delving into matters of religious doctrine or
motive, and without coercing an educational institution into altering its religious
mission to meet regulatory demands.” Grear Falls, 278 ¥.3d at 1345. Among the
three factors was whether the institution “is organized as a nonprofit.” /d. at 1343
{internal quotation marks omitted).

But Great Falls did not say that only non-profits can qualify for the
Catholic Bishop exemption. See id (“non-profit institutions have a more

compeling claim to a Catholic Bishop exemption than for-profit businesses™).



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 35 of 68 PagelD #:319

Moreover, the opinion made clear that its analysis did not settle anything as to
RFRA: "a ruling that an entity is not exempt from [NLRB] jurisdiction under
Catholic Bishop may not foreclose a [RFRA] claim that requiring that entity to
engage in collective bargaining would ‘substantially burden’ its ‘exercise of
religion.”” Jd. at 1347,

To the extent the government believes Spencer and Grear Falls form part of
what “Congress carried forward” when enacting RFRA, Aple. Br. at 16, Spencer
and Grear Falls, of course, post-date RFRA. Congress therefore could not have
carried them forward into RFRA. And to the extent the government sees Spencer
and Great Falls as following principles laid down in Amos—which pre-dates
RFRA—we disagree. Amos decides nothing about for-profit entities’ religious
rights. In short, none of these cases say anything about what Congress intended
in RFRA.*

In conclusion, the government has given us no persuasive reason to think
that Congress meant “person” in RFRA to mean anything other than its default

meaning in the Dictionary Act—which includes corporations regardless of their

" We also note that even the dissent in Grore v. Sebelius, 708 F.3d 850 (7th
Cir. 2013), would not establish a categorical rule against for-profit religious
exercise. Grote involved a car parts business, but the dissent opined that “there
do exist some corporate entities which are organized expressly to pursue religious
ends, and I think it fair to assume that such entities may have cognizable religious
liberties independent of the people who animate them, even if they are profit-
seeking.” Jd. at 856 (Rovner, J., dissenting).
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profit-making status.”
2. Free Exercise

The government further argues that the “{t]he distinction between
non-profit, religious organizations and for-profit, secular companies is rooted in
the text of the First Amendment,” Aple. Br. at 12 (internal quotation marks
omitted). It claims this understanding of the First Amendment informed what
Congress intended by “person” in RFRA. Undoubtedly, Congress’s
understanding of the First Amendment informed its drafting of RFRA, but we see
no basis for concluding that such an understanding included a for-profit/non-
profit distinction.

a. RFRA’s Purpose

RFRA was Congress’s attempt to legislatively overrule Employvment

Division v. Smith, 494 U.S. 872 (1990). Smirh had abrogated much of the

Supreme Court’s earlier jurisprudence regarding whether a neutral law of general

* The dissents suggest we have improperly placed the burden of persuasion
on the government rather than the plaintiffs in our assessment of whether Hobby
Lobby and Mardel are persons exercising religion for purposes of RFRA. See
Briscoe Op. at 10-11 & n.3; Matheson Op. at 4-11. The question of the allocation
of a burden for satisfying the preliminary injunction factors—which we agree
rests with the plaintiffs—and the force of the legal arguments advanced by both
sides are two different things. The default presumption is that the Dictionary Act
applies. Rowland, 506 U.S. at 200. Regardless of who bears the overall burden
of persuasion, we do not think it is the plaintiffs’ duty to prove a negative—i.e.,
to offer up all possible “context[s]” that might “indicate otherwise,” | U.S.C.

§ I-—and then refute them. In our adversarial system, arguments for otherwise-
indicating context naturally come from the party opposing the Dictionary Act’s
definition. The government’s arguments in this regard do not convince us.

o
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application nonetheless impermissibly burdened a person’s Free Exercise rights,
The pre-Smith test exempted such a person from the law’s constraints unless the
government could show a compelling need to apply the law to the person. /d. at
882-84. Smith eliminated that test on the theory that the Constitution permits
burdening Free Exercise if that burden resuits from a neutral law of general
application. /d. at 878-80.

Congress responded to Smith by enacting RFRA, which re-imposed a
stricter standard on both the states and the federal government. The Supreme
Court held that Congress could not constitutionally apply RFRA to the states, City
of Boerne v. Flores, 521 U.S. 507, 532 (1997), but RFRA still constrains the
federal government, Kikumura, 242 F.3d at 959,

Congress, through RFRA, intended to bring Free Exercise jurisprudence
back to the test established before Smirh. There is no indication Congress meant
to alter any other aspect of pre-Smith jurisprudence—including jurisprudence
regarding who can bring Free Exercise claims. We therefore turn to that
Jurisprudence.

b. Corporate and For-Profit Free Exercise Rights

It is beyvond question that associations—not just individuals—have Free
Exercise rights: “An individual’s freedom to speak, 7o worship, and to petition the
government for the redress of grievances could not be vigorously protected from

interference by the State unless a correlative freedom to engage in group effort
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toward those ends were not also guaranteed.” Roberts v. U.S. Jaycees, 468 U.S.
609, 622 (1984) (emphasis added). Therefore, courts have “recognized a right to
associate for the purpose of engaging in those activities protected by the First
Amendment—speech, assembly, petition for the redress of grievances, and the
exercise of religion. The Constitution guarantees freedom of association of this
kind as an indispensable means of preserving other individual liberties.” Id. at
618 (emphasis added); see also Citizens United v. FEC, 558 U.S. 310, 34243
(2010) (“First Amendment protection extends to corporations . . . [, and the
Court] has thus rejected the argument that . . . corporations or other associations
should be treated differently under the First Amendment simply because such
associations are not natural persons.” (internal quotation marks omitted)).
Accordingly, the Free Exercise Clause is nof a “‘purely personal’
guarantee([] . . . unavatlable to corporations and other organizations because the
‘historic function’ of the particular [constitutional] guarantee has been limited to
the protection of individuals.” First Nar'l Bank of Boston v. Bellosti, 435 U.S.
765, 778 n.14 (1978). As should be obvious, the Free Exercise Clause at least
extends to associations like churches——including those that incorporate. See, e.g.,
Church of Lukumi Babalu Ave, Inc. v. City of Hialeah, 508 U.S. 520, 525 (1993)
(holding that a “not-for-profit corporation organized under Florida law™ prevailed
on its Free Exercise claim); see also Terretr v. Taylor, 13 U.S. (9 Cranch) 43, 49

(18135) (Story, 1.) (*[The] legislature may . . . enable all sects to accomplish the
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great objects of religion by giving them corporate rights for the manag{e]ment of
their property, and the regulation of their temporal as well as spiritual
concerns.’”).

In addition, the Supreme Court has settled that individuals have Free
Exercise rights with respect to their for-profit businesses. See, e.g., United States
v. Lee, 455 U.S. 252 (1982) (considering a Free Exercise claim of an Amish
emplover); Braunfeld v. Brown, 366 U.S. 599 (1961) (plurality opinion)
(considering a Free Exercise claim by Jewish merchants operating for-profit).

In short, individuals may incorporate for religious purposes and keep their
Free Exercise rights, and unincorporated individuals may pursue profit while
keeping their Free Exercise rights. With these propositions, the government does
not seem to disagree. The problem for the government, it appears, is when
individuals incorporate and fail to satisfy Internal Revenue Code § 501{c}3). At
that point, Free Exercise rights somehow disappear.

This position is not “rooted in the text of the First Amendment,” Aple. Br.
at 12, and therefore could not have informed Congress’s intent when enacting
RERA. Asan initial matter, the debates in Congress surrounding the adoption of
the First Amendment demonstrate an intent to protect a range of conduct broader
than the mere right to believe whatever one chooses. Indeed, at the time of the
amendment’s mception in Congress, a competing formulation for the “free

exercise of religion” was “rights of conscience.” See Michael W. McConnell, The
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Origins and Historical Understanding of Free Exercise of Religion, 103 Harv. L.
Rev. 1409, 1488 (1990) [heremafter McConnell, The Origins]; see also
Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 8. Ct. 694,
702 (2012) {citing McConnell, The Origins, supra). As compared to exercise,
which “strongly connoted action™ in the language of the day, “conscience”
suggested mere thoughts, opinions, or internal convictions. McConnell, The
Origins, supra at 1489, Congress chose exercise, indicating that, as the Supreme
Court has frequently held, the protections of the Religion Clauses extend beyond
the walls of a church, synagogue, or mosque to religiously motivated conduct, as
well as religious belief. /d. at 148889,

The distinction gains force here because religious conduct includes
religious expression, which can be communicated by individuals and for-profit
corporations alike. See Smith, 494 U.S. at 877-78 (1990); see ulso Lee Strang,
The Meaning of "Religion " in the First Amendment, 40 Duq. L. Rev. 181, 234
(2002) (stating that the shift from “conscience” to “religion™ “connote[d] a
‘community of believers’ and allow[ed] for protection of the ‘corporate or
institutional aspect of religious belief”” (footnote omitted)); McConnell, The
Origins, supra at 1490 (stating that an “important difference between the terms
‘conscience’ and ‘religion’ is that ‘conscience’ emphasizes individual judgment,
while ‘religion’ also encompasses the corporate or institutional aspects of

religious belief” (footnote omitted)). For example, the Supreme Court has stated
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that the exercise of religion includes “proselytizing.” Smirh, 494 U.S. at 877.
And, as discussed above, Hobby Lobby and Mardel-—two for-profit corporations
——proselytize by purchasing hundreds of newspaper ads to “know Jesus as Lord
and Savior.” JA 24a. Because Hobby Lobby and Mardel express themselves for
religious purposes, the First Amendment logic of Citizens United, 558 U.S. at
34255, where the Supreme Court has recognized a First Amendment right of for-
profit corporations to express themselves for political purposes, applies as well.
We see no reason the Supreme Court would recognize constitutional protection
for a corporation’s political expression but not its religious expression.

We also believe that a constitutional distinction would conflict with the
Supreme Court’s Free Exercise precedent. First, we cannot see why an individual
operating for-profit retains Free Exercise protections but an individual who
incorporates—even as the sole shareholder-—does not, even though he engages in
the exact same activities as before. This cannot be about the protections of the
corporate form, such as limited liability and tax rates. Religious associations can
incorporate, gain those protections, and nonetheless retain their Free Exercise
rights.

Moreover, when the Supreme Court squarely addressed for-profit
individuals® Free Exercise rights in Lee and Braunfeld, its analysis did not turn on
the individuals® unincorporated status. Nor did the Court suggest that the Free

Exercise right would have disappeared. using a more modern formulation, in a

-40-



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 42 of 68 PagelD #:326

general or limited partnership, sole professional corporation, LLC, S-corp, or
closely held family business like we have here."”

In addition, sincerely religious persons could find a connection between the
exercise of religion and the pursuit of profit. Would an incerporated kosher
butcher really have no claim to challenge a regulation mandating non-kosher
butchering practices? The kosher butcher, of course, might directly serve a
religious community—as Mardel, a Christian bookstore, does here. But we see no
reason why one must orient one’s business toward a religious community to
preserve Free Exercise protections. A religious individual may enter the for-
profit realm intending to demonstrate to the marketplace that a corporation can
succeed financially while adhering to religious values. As a court, we do not see
how we can distinguish this form of evangelism from any other.

We are also troubled—as we believe Congress would be—by the notion
that Free Exercise rights turn on Congress’s definition of “non-profit.” What if
Congress eliminates the for-profit/non-profit distinction in tax law? Do for-profit
corporations then gain Free Exercise rights? Or do non-profits fose Free Exercise
rights? Or what if Congress, believing that large organizations are less likely to

have a true non-profit motive, declares that non-profit entities may not have more

“ To the extent the government believes the for-profit/non-profit
distinction derives from the nature of business versus religion, we note that the
varieties of corporate form do not mirror such a bright-line rule. See, e.g., Cal.
Corp. Code §§ 14600-31 (establishing “benefit corporations” that may pursue
profits while balancing social welfare goals).
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than 1,000 employees? Would a church with more than 1,000 emplovees lose its
Free Exercise rights? Or consider a church that, for whatever reason, loses its
501(c)(3) status, Does it thereby lose Free Exercise rights?

To hypotheticals like these, the government cites to the Supreme Court’s
recent Hosanna-Tabor decision, where the Court recognized a ministerial
exception that foreclosed review of the propriety of the decision of a “church”
(understood in a broad sense that includes all religions) to hire or retain a
“minister” (with the same broad meaning). In recognizing this ministerial
exception, the Court found the exception precluded a claim brought under the
Americans with Disabilities Act by a former employee of a school run by a
denomination of the Lutheran church. The Court reiterated the uncontroversial
proposition that “the text of the First Amendment . . . gives special solicitude to
the rights of religious organizations.” Hosanna-Tabor, 132 S. Ct. at 706. From
this language, the government draws a narrow application of the Free Exercise
Clause.

We do not share this interpretation. The main point of the Court was that
the Religion Clauses add to the mix when considering freedom of association.
See also id. at 712-13 (Alito, J., concurring) (“As the Court notes, the First
Amendment *gives special solicitude to the rights of religious organizations,” hus
our expressive-association cases are nevertheless useful in pointing out what . . .

essential rights are [held by religious organizations].” (emphasis added)). But it
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does not follow that because religious organizations obtain protections through
the Religion Clauses, all entities not included in the definition of religious
organization are accorded no rights.

And, by relying on this language from Hosanna-Tabor, the government
appears to concede that the for-profit/non-profit distinction is actually immaterial
even under its own theory of the case. Under the government’s position, only
“religious organizations” receive Free Exercise rights. Any other organization,
non-profit or for-profit, could not receive such protection. But Hosanna-Tabor
was not deciding for-profit corporations’ Free Exercise rights, and it does not
follow that the Congress which enacted RFRA would have understood the First
Amendment to contain such a bright-line rule.

The district court, nonetheless, saw incongruence between Free Exercise
rights and the corporate form: “General business corporations . . . do not pray,
worship, observe sacraments or take other religiously-motivated actions separate
and apart from the intention and direction of their individual actors.” Hobby
Lobby, 870 F. Supp. 2d at 1291. But this is equally true of churches or other
entities that exercise religion. The Church of Lukumi Babalu Ave, Inc., for

example, did not itself pray, worship, or observe sacraments—nor did the sect in
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O Centro. But both certainly have Free Exercise rights. See O Centro, 546 U.S.
at 423; Lukumi, 508 U.S. at 525."

The government nonetheless raises the specter of future cases in which, for
example, a large publicly traded corporation tries to assert religious rights under
RFRA. That would certainly seem to raise difficult questions of how to
determine the corporation’s sincerity of belief. But that is not an issue here.
Hobby Lobby and Mardel are not publicly traded corporations; they are closely
held family businesses with an explicit Christian mission as defined in their
governing principles. The Greens, moreover, have associated through Hobby
Lobby and Mardel with the intent to provide goods and services while adhering to
Christian standards as they see them, and they have made business decisions
according to those standards. And the Greens are unanimous in their belief that
the contraceptive-coverage requirement violates the religious values they attempt
to follow in operating Hobby Lobby and Mardel. 1t is hard to compare them to a

large, publicly traded corporation, and the difference seems obvious. Thus, we do

'" This is not a special case of associational standing. Associational

standing requires, among other things, that all members of the association “would
otherwise have standing to sue in their own right.” S. Utah Wilderness Alliance
v. Office of Surface Mining Reclamation & Enforcement, 620 F.3d 1227, 1246
(10th Cir. 2010). Although this may often be true for religious organizations, we
are aware of no case in which it has been set forth as a requirement. When a
religious organization sues in its own right, we do not ask, for example, whether
every member of the religious group shares the same belief and therefore faces
the same infringement on his or her belief. We accept the entity for what it
claims to represent, regardless of unity among the individuals that associate
through that entity.

-44.



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 46 of 68 PagelD #:330

not share any concerns that our holding would prevent courts from distinguishing
businesses that are not eligible for RFRAs protections.

We need not decide today whether any of these factors is necessary, but we
conclude that their collective presence here is sufficient for Hobby Lobby and
Mardel to qualify as “persons™ under RFRA. "

B. Substantial Burden

The next question is whether the contraceptive-coverage requirement
constitutes a substantial burden on Hobby Lobby and Mardel’s exercise of
religion.

The government urges that there ¢an be no substantial burden here because
“lajn employee’s decision to use her health coverage to pay for a particular item

or service cannot properly be attributed to her employer.” Aple. Br. at 13. There

12

The dissenters refer to this analysis as a departure from First
Amendment law. See Briscoe Op. at 16; Matheson Op. at 10-11. Not so. Where
did Hobby Lobby and Mardel lose their Free Exercise rights? Was it when they
incorporated? This alone cannot be the relevant trigger because religions may
incorporate as well. Was it when they began operating for-profit? Again, this
alone cannot be the relevant event because the Supreme Court in Lee and
Braunfeld recognized Free Exercise rights in a for-profit context. Is it because
Hobby Lobby and Mardel do not have an explicitly religious purpose, like a
church? Once again, this alone cannot be the relevant distinction. Lee and
Braunfeld demonstrate that activities without an explicitly religious purpose still
implicate Free Exercise rights.

In noting that the claim presented by Hobby Lobby and Mardel may differ
from that of a publicly traded company, Chief Judge Briscoe also implies that we
have created some sort of problematic multi-factor test for future RFRA claims.
See Briscoe Op. at 18-22. But our holding simply reflects the facts presented
here and explains their relevance to the statutory analysis.
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are variations on this same theme in many of the amicus briefs supporting the
government’s position, all of which stand for essentially the same proposition:
one does not have a RFRA claim if the act of alleged government coercion
somehow depends on the independent actions of third parties.

This position is fundamentally flawed because it advances an understanding
of “substantial burden” that presumes “substantial” requires an inquiry into the
theological merit of the belief in question rather than the intensity of the coercion
applied by the government to act contrary to those beliefs. In isolation, the term
“substantial burden” could encompass either definition, but for the reasons
explained below, the latter interpretation prevails. Our only task is to determine
whether the claimant’s belief is sincere, and if so, whether the government has
applied substantial pressure on the claimant to violate that belief.

No one disputes in this case the sincerity of Hobby Lobby and Mardel’s
religious beliefs. And because the contraceptive-coverage requirement places
substantial pressure on Hobby Lobby and Mardel to violate their sincere religious
beliefs, their exercise of religion is substantially burdened within the meaning of
RFRA.

I. The Substantial Burden Test

Our most developed case discussing the substantial burden test is

Abdulhaseeb v. Calbone, 600 F.3d 1301 (10th Cir. 2010). In Abdulhaseeb, we

were required to resolve a RFRA claim brought by Madyun Abdulhaseeb, a
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Muslim prisoner who raised a religious objection to the prison’s failure to provide
him a halal diet. Abdulhaseeb alleged that the prison cafeteria’s failure to serve
halal food violated his rights under the Religious Land Use and Institutionalized
Persons Act (RLUIPA}, a statute that adopts RFRA’s “substantial burden”
standard.”

In analyzing Abdulhaseeb’s claim, we held that a government act imposes a
“substantial burden™ on religious exercise if it: (1) “requires participation in an
activity prohibited by a sincerely held religious belief,” (2) “prevents
participation in conduct motivated by a sincerely held religious belief,” or
(3) “places substantial pressure on an adherent . . . to engage in conduct contrary
to a sincerely held religious belief.” /d. at 1315, Our analysis in Abdulhaseeh
only concerned the third prong of this test, related to “substantial pressure.” As
we will explain below, the same is true here.

The substantial pressure prong rests firmly on Supreme Court precedent, in
particular: Thomas v. Review Board of the Indiana Employment Security Division,
450 U.S. 707 (1981), and Unired States v. Lee, 455 U.S. 252 (1982).

The plamtiff in Thomas was a Jehovah’s Witness who had worked for a
company that owned both a foundry and factory. The foundry processed sheet

steel for a variety of industrial purposes. The factory manufactured turrets for

" Congress intended the substantial burden tests in RFRA and RLUIPA to
be interpreted uniformly. See Grace United Methodist Church v. City of
Cheyenne, 451 F.3d 643, 661 (10th Cir. 2006).
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military tanks. The plaintiff started working at the foundry but was transferred to
the factory. Although he had no objection to working in the foundry, he raised a
religious objection to his factory job, claiming that “he could not work on
weapons without violating the principles of his religion.” Thomas, 450 U.S. at
710. He quit his job and was eventually denied unemployment benefits. He then
challenged this decision as improperly burdening his right to exercise his religion,
a claim which ultimately reached the Supreme Court.

In considering the Free Exercise claim, the Court noted that the plaintiff
could not clearly articulate the basis for the difference between processing steel
that might be used in tanks and manufacturing the turrets themselves. /d. at 715.
But that was not relevant to resolving the plaintiff’s claim. Rather, the Court
observed, “the judicial process is singularly ill equipped to resolve such
differences in relation to the Religion Clauses.” /d Further, “[p]articularly in
this sensitive area, it is not within the judicial function and judicial competence to
inquire whether the petitioner . . . correctly perceived the commands of [his]
faith. Courts are not arbiters of scriptural interpretation.” /d. at 716 (internal
quotation marks omitted).

As to the distinction between factory and foundry work, the Court reasoned
that “[the plainuff’s] statements reveal no more than that he found work in
the . .. foundry sufficiently insulated from producing weapons of war. We see,

therefore, that [the plaintiff] drew a line, and it is not for us to say that the line he
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drew was an unreasonable one.” [fd. at 715. In other words, the distinction that
the plaintiff drew was not as important as the fact that he made it based upon his
religious beliefs. Once the plaintiff drew this line, it did not matter whether the
line was “acceptable, logical, consistent, or comprehensible to others in order to
merit First Amendment protection.” /d. at 714.
Accepting the plaintiff’s religious beliefs as sincere, the Court then
examined “the coercive impact” upon him of being “put to a choice between
fidelity to religious belief or cessation of work.” Id. at 717. On that score, the
Court found a substantial burden:
Where the state conditions receipt of an important
benefit upon conduct proscribed by a religious faith, or
where it denies such a benefit because of conduct
mandated by religious belief, thereby putting subsrantial
pressure on an adherent to modify his behavior and to
violate his beliefs, a burden upon religion exists. While
the compulsion may be indirect, the infringement upon
free exercise is nonerheless substantial,

Id. at 717-18 (emphasis added).

United Srates v. Lee similarly demonstrates that the burden analysis does
not turn on whether the government mandate operates directly or indirectly, but
on the coercion the claimant feels to violate his beliefs. The question in Lee was
“whether the payment of social security taxes and the receipt of benefits interferes

with the free exercise rights of the Amish.” 455 U.S. at 256-57. The Court first

identified the religious belief at issue, namely, that “it [is] sinful [for the Amish]
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not to provide for their own elderly and needy,” and it is concomitantly sinful to
pay into the social security system and thereby enable other Amish to shirk their
duties toward the elderly and needy. /d. at 255 & n.3. Thus, the belief at issue in
Lee turned in part on a concern of facilitating others” wrongdoing,

In responding to Lee’s claims, the government did not question the
sincerity of the plaintiff’s belief, but it did raise a direct/indirect argument, i.e,,
“that payment of social security taxes will not threaten the integrity of the Amish
religious belief or observance.” Id. at 257. As in Thomas, the Court in Lee would
not indulge the government on this point, reasoning simply that “[i]t is not within
the judicial function and judicial competence . . . to determine whether” a
plaintiff “has the proper interpretation of [his] faith.” /d. (internal quotation
marks omitted).

The Court in Lee found “a conflict between the Amish faith and the
obligations imposed by the social security system.” Id. But, it said, *[n]ot all
burdens on religion are unconstitutional.” /4. The Court concluded, under the
circumstances, that the burden was justified by “the Government’s interest in
assuring mandatory and continuous participation in and contribution to the social
security system”——an interest which the Court described as “very high.” Id. at

258-59. The Court determined that this interest justified the acknowledged
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burden on religious belief. /d." But again, the analysis did not turn on whether
the Amish faced direct or indirect coercion or whether the supposed violations of
their faith turned on actions of independent third parties. The Court recognized
the belief for what it was, accepted that the government was imposing a burden,
and then analyzed the strength of the government’s interest.

Given the foregoing, our first step in Abdulhaseeb was to identify the belief
in question—the immorality of a non-halal diet—and to determine if the belief
was sincerely held. Finding it was, we stated that “the issue is not whether the
fack of a halal diet that includes meats substantially burdens the religious exercise
of any Muslim practitioner, but whether it substantially burdens Mr,
Abdulhaseeb’s own exercise of his sincerelv held religious beliefs.” 600 F.3d at
1314 (emphasis in original). We concluded that the prison cafeteria’s “failure to
provide a halal diet either prevents Mr. Abdulhaseeb’s religious exercise, or, at
the least, places substantial pressure on Mr. Abdulthaseeb not to engage in his
religious exercise by presenting him with a Hobson’s choice—either he eats a
non-halal diet in violation of his sincerely held beliefs, or he does not eat.” Id. at

1317. Thus, the plaintiff faced a substantial burden.

" The Free Exercise interest in Lee would today be described in the RFRA
context as a “substantial burden on religious exercise,” albeit one justified by a
compelling government interest. See O Centro, 546 U.S. at 421. Further, the
government agreed at oral argument that it is correct to view Lee as a case in
which the Court found a “substantial burden™ for purposes of the framework in
RFRA.
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2. Applving the Substantial Burden Test

The claims of Hobby Lobby and Mardel are similar to those raised in
Thomas, Lee, and Abdulhaseeb, and the framework provided in those cases guides
our analysis.

First, we must identify the religious belief in this case. The corporate
plaintiffs believe life begins at conception. Thus, they have what they describe as
“a sincere religious objection to providing coverage for Plan B and Ella since they
believe those drugs could prevent a human embryo . . . from implanting in the
wall of the uterus, causing the death of the embryo.” JA 35a. And they allege a
“sincere religious objection to providing coverage for certain contraceptive
[TUDs] since they believe those devices could prevent a human embryo from
implanting in the wall of the uterus, causing the death of the embryo.” /4.
Further, Hobby Lobby and Mardel object to “participating in, providing access to,
paying for, training others to engage in, or otherwise supporting”™ the devices and
drugs that vield these effects. Aplt. Br. at 27 (citing JA 14a).

Second, we must determine whether this belief is sincere. The government
does not dispute the corporations’ sincerity, and we see no reason to question it

either."”

' “One can, of course, imagine an asserted claim so bizarre, so clearly
nonreligious in motivation, as not to be entitled to protection under the Free
Exercise Clause; but that is not the case here . ...” Thomas, 450 U.S. at 715.
The assertion that life begins at conception is familiar in modern religious

(continued...

52



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 54 of 68 PagelD #:338

Third, we turn to the question of whether the government places substantial
pressure on the religious believer. Here, it is difficult to characterize the pressure
as anything but substantial. To the extent Hobby Lobby and Mardel provide a
health plan, they would be fined $100 per employee, per day the plan does not
meet the contraceptive-coverage requirement. 26 U.S.C. § 4980D(b)(1). With
over 13,000 employees, that comes to more than $1.3 million per day, or close to
5475 million per year. And if Hobby Lobby and Marde! simply stop offering a
health plan—dropping health insurance for more than 13,000 employees—then
the companies must pay about $26 million per year, see id. § 4980H(c)(1) (fining
employer $2,000 per employee per year), and put themselves “at a competitive
disadvantage in [their] efforts to recruit and retain employees,” JA 40a.

With this dilemma created by the statute, we believe that Hobby Lobby and
Mardel] have made a threshold showing regarding a substantial burden.
Ordinarily, the question of substantial burden would involve subsidiary factual
issues. See Kikumura, 242 F.3d at 961; id. at 966 (Holloway, J.. concurring in
part and dissenting in part); id. at 966-67 (Ebel, J., concurring). But in the
district court, the government did not question the significance of the financial
burden. And, the government has not done so in this appeal. Thus, the district

court record leaves only one possible scenario: Hobby Lobby and Mardel

'*(...continued)
discourse, although of course not universally held. Moral culpability for enabling
a third party’s supposedly immoral act is likewise familiar.
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incurred a substantial burden on their ability to exercise their religion because the

law requires Hobby Lobby and Mardel to:

. compromise their religious beliefs,
. pay close to $475 million more in taxes every vear, or
. pay roughly $26 million more in annual taxes and drop health-

insurance benefits for all employees.
This is precisely the sort of Hobson’s choice described in Abdulhaseeb, and
Hobby Lobby and Mardel have established a substantial burden as a matter of
faw.

3. The Government’s Arguments

The government resists this conclusion, contending the regulations place no
burden on Hobby Lobby or Mardel. It insists the insurance coverage at issue is
Jjust another form of non-wage compensation-—supposedly the equivalent of
money-—and therefore should not present problems under RFRA.

Such reasoning cannot be squared with the Supreme Court’s holding in
Thomas. The Supreme Court emphasized that when the plaintiff drew a moral
line between foundry and factory work, it was not the Court’s prerogative to
determine whether the line he drew “was an unreasonable one.” Thomas, 450
U.S.at 715,

Just so here: Hobby Lobby and Mardel have drawn a line at providing

coverage for drugs or devices they consider to induce abortions, and it is not for
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us to question whether the line is reasonable. This is especially so given that
Hobby Lobby and Mardel stand in essentially the same position as the Amish
carpenter in Lee, who objected to being forced to pay into a system that enables
someone ¢lse to behave in a manner he considered immoral. That is precisely the
objection of Hobby Lobby and Mardel. It is not the employees’ health care
decisions that burden the corporations’ religious beliefs, but the government’s
demand that Hobby Lobby and Mardel enable access to contraceptives that Hobby
Lobby and Mardel deem morally problematic. As the Supreme Court accepted the
religious belief in Lee, so we must accept Hobby Lobby and Mardel’s beliefs.'
For similar reasons, the government’s reliance on Zelman v. Simmons-
Harris, 536 U.S. 639 (2002), and Board of Regents v. Southworth, 529 U.S. 217

(2000), is misplaced. First, in Zel/man, the Supreme Court addressed an

'* At oral argument, the concern was raised whether our ruling here would
permit Hobby Lobby and Mardel to withhold wages on religious grounds if they
knew the wages would be used to purchase the objected-to contraceptives. This
argument ignores the fact that the government can justify a substantial burden on
religious exercise by demonstrating a compelling interest, and uniform
enforcement of labor laws such as the Fair Labor Standards Act, which governs
the payment of wages, would give rise to such an interest. See, e.g., Dole v.
Shenandoah Baptist Church, 899 F.2d 1389, 1397-99 (4th Cir. 1990). Ina
similar vein, Chief Judge Briscoe’s dissent suggests that this opinion has “opened
the floodgates to RFRA litigation challenging any number of federal statutes that
govern corporate affairs.” Briscoe Op. at 25; see also Matheson Op. at 6 n.3.
This argument similarly fails to acknowledge both RFRA’s allowance that a
narrowly tatlored compelling interest can justify a substantial burden and RFRA’s
requirement that the belief be sincere. Cf United States v. Quaintance, 608 F.3d
717 (10th Cir. 2010) (rejecting an argument that RFRA barred the prosecution of
members of a marijuana distribution conspiracy who claimed that use of the drug
was central to their religious beliefs).
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Establishment Clause challenge to a school voucher program where an
overwhelming majority of the students were using vouchers to enroll at religious
schools. 536 U.S. at 647. The Court concluded that such a program did not
violate the Establishment Clause in part because “the perceived endorsement of a
religious message(] is reasonably attributable to the individual recipient, not to
the government,” id. at 652, and in part because “no reasonable ohserver would
think a neutral program of private choice, where state aid reaches religious
schools solely as a result of the numerous independent decisions of private
individuals, carries with it the imprimatur of government endorsement,” id. at 655
(emphasis added).

Southworth involved a similar claim brought by university students who
challenged a mandatory fee that would be used in part to fund other student
groups that produced speech the plaintiffs found objectionable. 529 U.S. at 230.
The Court concluded that because funds for student activities were distributed to
student groups on a viewpoint-neutral basis, this system prevented “any mistaken
impression that the student [groups] speak for the University” or for the plaintiffs.
Id. at 233 (internal quotation marks omitted).

The government attempts to analogize these Free Speech and Establishment
Clause cases to the question here. The government suggests that because it was

not possible to attribute the offensive speech to the students in Southworrh and
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the support for religious schools to the state in Zel/man, it is also impossible to
attribute an employee’s independent choice to the employer.

We reject this position because it assumes that moral culpability for the
religious believer can extend no further than the government’s legal culpability in
the Establishment or Free Speech contexts. Again, Thomas teaches that the
plaintiff is not required to articulate a legal principle for the line he draws, let
alone point to an analog from potentially related fields of constitutional law. And
the question here is not whether the reasonable observer would consider the
plaintiffs complicit in an immoral act, but rather how the plaintiffs themselves
measure their degree of complicity."”

Hobby Lobby and Mardel have therefore established a substantial burden to
their sincerely held religious beliefs. We now turn to the final question: whether
the government has presented a compelling interest implemented through the least

restrictive means available.'®

"7 At oral argument, the government relied upon language from Doremus v.
Bd. of Ed. of Borough of Hawthorne, 342 U.S. 429 (1952), a taxpayer standing
case. The Supreme Court denied the taxpayer standing to bring the claims,
reasoning in part that “the interests of a taxpayer in the moneys of the federal
treasury are too indeterminable, remote, uncertain and indirect to furnish a basis
for an appeal to the preventive powers of the Court over their manner of
expenditure.” Id. at 433, Doremus does not apply here because Hobby Lobby
and Mardel do not bring their claims as taxpayers but rather as entities alleging
injury from coercive government regulation. Thus, the taxpayer standing
concerns animating the court’s Doremus decision are not implicated here.

" The district court relied on a test for substantial burden applied by the
(continued...)

.57



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 59 of 68 PagelD #:343

C. Compelling Interest and Least Restrictive Means

As noted above, even at the preliminary injunction stage, RFRA requires
the government to demonstrate that mandating a plaintiff’s compliance with the
contraceptive-coverage requirement is “the least restrictive means of advancing a
compelling interest.” O Centro, 546 U.S. at 423 (¢iting 42 U.S.C,

§ 2000bb-1(b)). As the Supreme Court emphasized, this standard requires that we
“look[] beyond broadly formulated interests justifying the general applicability of
government mandates and scrutinize[] the asserted harm of granting specific
exemptions to particular religious claimants.” /d. at 431.

The interest must also be narrowly tailored. “RFRA requires the
Government to demonstrate that the compelling interest test is satisfied through
application of the challenged law ‘to the person’—the particular claimant whose
sincere exercise of religion is being substantially burdened.” /d. at 430 (quoting
42 U.S.C. § 2000bb-1(b)) (emphasis added). Thus, the government must show
with “particularity how [even] admittedly strong interest{s]” “would be adversely
affected by granting [the] exemption” specifically requested by Hobby Lobby and

Mardel. Wisconsin v. Yoder, 406 U.S. 205, 236 (1972).

*(...continued)
Seventh Circuit in Civil Liberties for Urban Believers v. City of Chicago, 342
F.3d 752 (7th Cir. 2003). As the district court noted, the Seventh Circuit used
Civil Liberties to change the test for what constitutes “inhibition™ of religious
practice by defining inhibition as any government act that “bears direct, primary,
and fundamental responsibility for rendering religious exercise . . . effectively
impracticable.” /d. at 761. But Abdulhaseeb does not accept this formulation.
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1. Compelling Interest

The government asserts two interests here: “the interests in [1] public
health and [2] gender equality.” Aple. Br. at 34. We recognize the importance
of these interests. But they nonetheless in this context do not satisfy the Supreme
Court’s compelling interest standards.

First, both interests as articulated by the government are insufficient under
O Centro because they are “broadly formulated interests justifying the general
applicability of government mandates.” 546 U.S. at 431. And the government
offers almost no justification for not “granting specific exemptions to particular
religious claimants.” Id.

Second, the interest here cannot be compelling because the contraceptive-
coverage requirement presently does not apply to tens of millions of people. As
noted above, this exempted population includes those working for private
employers with grandfathered plans, for employers with fewer than fifty
employees, and, under a proposed rule, for colleges and universities run by
religious institutions. As the Supreme Court has said, “a law cannot be regarded
as protecting an interest of the highest order when it leaves appreciable damage to
that supposedly vital interest unprohibited.” Lukumi, 508 U.S. at 547; see also
O Centro, 346 U.S. at 433 (citing Lukumi as instructive in determining whether
exemptions undermine a compelling government interest for purposes of RFRA).

The exemptions at issue here would yield precisely this result: they would leave
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unprotected all women who work for exempted business entities.

On this question, O Centro is particularly instructive. In that case, a
religious group sought an exemption for the sacramental use of hoasca, a
hallucinogen classified as a Schedule I(c) controlled substance under the
Controlled Substances Act. The question in O Centro was limited to whether the
government could show a compelling governmental interest under RFRA to
Justify what was indisputably a substantial burden on the plaintiffs’ exercise of
religion. The government in part relied on its interest in promoting public health
and safety and upon Congress’s determination that hoasca “‘has a high potential
for abuse,” “has no currently accepted medical use,” and has *a lack of accepted
safety for use ... under medical supervision.”” O Centro, 546 U.S. at 433
{quoting 21 U.S.C. § 812(b)(1)).

The Supreme Court refused to credit this argument, however, in part
because the CSA and related regulations contained an exemption for the religious
use of another substance categorized as a Schedule I hallucinogen, pevote. As the

Court reasoned, “Everything the Government says about the {dangerous

chemicals] in hoasca . . . applies in equal measure to the {dangerous chemicals] in
peyote.” /d. Because both the Executive Branch and Congress had decreed a

religious exemption for Native American use of peyote, the Court concluded that
“it {was] difficult to see how™ those same concerns could “preciude any

consideration of a similar exception for” the religious use of hoasca. /d. If the
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peyote exemption in O Centro, which applied to “hundreds of thousands of Native
Americans,” id., was enough to undermine the government’s compelling interest
argument 1n that case, we conclude the exemption for the millions of individuals
here must dictate a similar result.
2. Least Restrictive Means
Even if the government had stated a compelling interest in public health or
gender equality, it has not explained how those larger interests would be
undermined by granting Hobby Lobby and Mardel their requested exemption.
Hobby Lobby and Mardel ask only to be excused from covering four
contraceptive methods out of twenty, not to be excused from covering
contraception altogether. The government does not articulate why
accommodating such a limited request fundamentally frustrates its goals."
3. Hobby Lobby and Mardel Employees
Finally, we note a concern raised both at oral argument and in the
government's briefing that Hobby Lobby and Mardel are, in effect, imposing their
religious views on their employees or otherwise burdening their employees’
religious beliefs. But Hobby Lobby and Mardel do not prevent employees from

using their own money to purchase the four contraceptives at issue here.

' The government suggests on appeal that a limited number of women can
only use the four contraceptives to which Hobby Lobby and Mardel object. The
government did not raise this argument below nor has it provided any factual
support for this claim. It is free to raise this argument below in permanent
injunction proceedings.
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Of course, employees of Hobby Lobby and Mardel seeking any of these
four contraceptive methods would face an economic burden not shared by
employees of companies that cover all twenty methods. But the government must
show why the employees’ burden creates a compelling interest that can only be
met by requiring the corporations to conform to a mandate.

Accommodations for religion frequently operate by lifting a burden from
the accommodated party and placing it elsewhere. The government itself has
even taken this step with the contraceptive-coverage requirement by
accommodating certain religious employers, at the expense of their employees.
That is part of accommodating religion—and is RFRA’s basic purpose.

* % *
In sum, for all of these reasons, Hobby Lobby and Mardel have established

they are likely to succeed on their RFRA claim.
VI. Remaining Preliminary Injunction Factors™

Having concluded that Hobby Lobby and Mardel are likely to succeed on
the merits, we turn to the remaining preliminary injunction factors: whether
Hobby Lobby and Mardel face irreparable harm; whether the balance of equities
tips in Hobby Lobby and Mardel’s favor; and whether an injunction is in the
public interest. A’y Gen. of Okla. v. Tyson Foods, Inc., 565 F.3d 769, 776 (10th

Cir. 2009). The district court did not analyze these factors (having disposed of

" Judge Bacharach joins only Section VI(BY(1) of this Part.
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the question on the likelihood-of-success prong) but Hobby Lobby and Mardel
nonetheless ask that we reach them,

A. Propriety of Reaching the Remaining Factors

“If the district court fails to analyze the factors necessary to justify a
preliminary injunction, this court may do so [in the first instance] if the record is
sufficiently developed.” Wesrar Energy, 552 F.3d at 1224. The record we have is
the record the parties chose to create below-—it is the record they deemed
sufficient for the district court to decide the preliminary injunction question. For
each element, we believe this record suffices for us to resolve each of the
remaining preliminary injunction factors.™

In addition, “in First Amendment cases, the likelihood of success on the
merits will often be the determinative factor.” ACLU of Illinois v. Alvarez, 679
F.3d 583, 589 (7th Cir. 2012), cerr. denied, 133 S. Ct. 651 (2012). That is

because:

*' In many First Amendment cases, courts of appeal have weighed these

additional factors in the first instance after having determined that the district
court had erroneously denied the preliminary injunction on the likelihood-of-
success element. See, e.g., Tenafly Eruv Ass’n, Inc. v. Borough of Tenafly, 309
F.3d 144, 178 (3d Cir. 2002) (so holding in the context of a Free Exercise Claim);
Newsom ex rel. Newsom v. Albemarle Cntyv. Sch. Bd., 354 F.3d 249, 261 (4th Cir.
2003) (same in the context of Free Speech claim); ACLU of Illinois v. Alvarez,
679 F.3d 583, 589 (7th Cir. 2012) (same), cert. denied, 133 S. Ct. 651 (2012); see
also Heideman v. S. Salt Lake Ciry, 348 F.3d 1182, 1191 (10th Cir. 2003)
(addressing—in the context of an affirmance of a denial of a preliminary
injunction on a Free Exercise claim---all the preliminary injunction factors, even
though the district court seemed to only address likelihood of success).

-63-



Case: 1:13-cv-03292 Document #: 21 Filed: 07/15/13 Page 65 of 68 PagelD #:349

. “the loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable injury,”
Heideman v. S. Salt Lake City, 348 F.3d 1182, 1190 (10th Cir.
2003) (internal quotation marks omitted);

® “when [a] law . . . is likely unconstitutional, the[] interests [of
those the government represents, such as voters] do not
outwelgh [a plaintiff’s interest] in having [its] constitutional
rights protected,” Awad v. Ziriax, 670 F.3d 1111, 1131-32
(10th Cir. 2012); and

° “it is always in the public interest to prevent the violation of a
party’s constitutional rights,” id, at 1132,

This 1s likewise true here since RFRA is no ordinary statute: “Federal
statutory law adopted after November 16, 1993 is subject to [RFRA] unless such
law explicitly excludes such application by reference to this chapter.” 42 U.S.C.
§ 2000bb-3(b). Congress thus obligated itseif to explicitly exempt later-enacted
statutes from RFRA, which is conclusive evidence that RFRA trumps later federal
statutes when RFRA has been violated. That is why our case law analogizes
RFRA to a constitutional right. Kikumura, 242 F.3d at 963 (stating, in analyzing
a RFRA claim, that “[w]hen an alleged constitutional right is involved, most
courts hold that no further showing of irreparable injury is necessary” (emphasis
added; internal quotation marks omitted)); see also Michael Paulsen, 4 RFRA
Runs Through It: Religious Freedom and the U.S. Code, 56 Mont. L. Rev. 249,
253 (1995) (characterizing RFRA as a “super-statute”™ given its binding nature on

subsequent federal action). Congress did not exempt the ACA from RFRA, nor
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did it create any sort of wide-ranging exemption for HHS and other agencies
charged with implementing the ACA through the regulations challenged here.

Finally, the government nowhere contested the factual adequacy or
accuracy of Hobby Lobby and Mardel’s allegations, and given that those
allegations were established through a verified complaint, they are deemed
admitted for preliminary injunction purposes. /DS Life Ins. Co. v. SunAmerica
Life Ins. Co., 136 F.3d 537, 542 (7th Cir. 1998) (noting that “{v]erified
complaints[ are] the equivalent of affidavits™); 11A Charles Alan Wright et al_,
Fed. Prac. & Proc. § 2949 (2d ed., Apr. 2013 update) (“[T]he written evidence [in
a preliminary injunction proceeding] is presumed true if it is not contradicted.”).

In short, the record before us is enough to resolve the remaining
preliminary injunction factors. Given Hobby Lobby and Mardel’s July |
deadline, prudence strongly counsels in favor of reaching those factors. Thus, we
would reach them and find that they favor Hobby Lobby and Mardel. Indeed, as
we discuss next, even if likelihood of success was not enough to settle the
question, we would find in favor of Hobby Lobby and Mardel.

B. Analysis of Remaining Fuactors

1. Irreparable Harm

Hobby Lobby and Mardel have established a likely violation of RFRA., We

have explicitly held—by analogy to First Amendment cases—that establishing a

likely RFRA violation satisfies the irreparable harm factor. See Kikumura, 242
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F.3d at 963 (“a plaintiff satisfies the irreparable harm analysis by alleging a
violation of RFRA™); see also O Centro Espirita Beneficiente Uniao Do Vegetal
v. Asheroft, 342 F.3d 1170, 1187 (10th Cir. 2003) (same). Hobby Lobby and
Mardel have therefore demonstrated irreparable harm.
2. Balance of Equities

Nor is there any question about the balance of equities. A preliminary
injunction would forestall the government’s ability to extend all twenty approved
contraceptive methods to Hobby Lobby and Mardel’s 13,000 employees. But
Hobby Lobby and Mardel will continue to provide sixteen of the twenty
contraceptive methods, so the government’s interest is largely realized while
coexisting with Hobby Lobby and Mardel’s religious objections. And in any
event, the government has already exempted health plans covering millions of
others. These plans need not provide any of the twenty contraceptive methods.

By contrast, Hobby Lobby and Mardel remain subject to the Hobson’s
choice between catastrophic fines or violating its religious beliefs. Accordingly,
the balance of equities tips in Hobby Lobby and Mardel’s favor.

3. Public Interest

Finally, as stated above, “it is always in the public interest to prevent the
violation of a party’s constitutional rights.” Awad, 670 F.3d at 1132. Again, as
already noted, although RFRA violations are not constitutional violations,

Congress has given RFRA similar importance by subjecting all subsequent

-6
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congressional enactments to a strict scrutiny standard of review unless those
enactments explicitly exclude themselves from RFRA. See 42 U.S.C. § 2000bb-
3(b). And accommodating the two companies in this case does not undermine the
application of the contraceptive-coverage requirement to the vast number of
employers without religious objections. Because Hobby Lobby and Mardel have
demonstrated a likely violation of their RFRA rights, an injunction would be in
the public interest.

In sum, all prelimmary injunction factors tip in favor of Hobby L.obby and
Mardel, and we would therefore remand to the district court with instructions to

enter a preliminary injunction.
VIl. Conclusion

For the reasons set forth above, we reverse the district court’s denial of the
plaintiffs’ motion for a preliminary injunction and remand with instructions that
the district court address the remaining two preliminary injunction factors and
then assess whether to grant or deny the plaintiffs’ motion. The Clerk is directed

to issue the mandate forthwith.

57~
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12-6294 - Hobby Lobby Stores, Inc., et al. v. Sebelius, ef al,
HARTZ, Circuit Judge, concurring:

I join Judge Tymkovich’s opinion but write separately to explain why I think (1)
that all corporations come within the protection of the Free Exercise Clause and RFRA
and (2) that the substantial-burden analysis here is a simple one.

L CORPORATIONS AS PERSONS

To analyze whether corporations have civil rights, one must begin by recognizing
what they are. For our purposes, two characteristics are the most important. First,
ordinarily they are a means of organizing group activity, for social or business reasons,
Second, the personal liability of owners is limited, thereby encouraging investment in the
enterprise. The sole aim of a corporation may be to maximize profit or long-term value to
shareholders. But no law requires a strict focus on the bottom line, and it is not
uncommon for corporate executives to insist that corporations can and should advance
values beyond the balance sheet and income statement. See ALI Principles of Corporate
Governance: Analysis and Recommendations § 2.01(b) (2012) (“Even if corporate profit
and shareholder gain are not thereby enhanced, the corporation, in the conduct of its
business: ... (2) May take into account ethical considerations that are reasonably
regarded as appropriate to the responsible conduct of business; and (3) May devote a
reasonable amount of resources to public welfare, humanitarian, educational and

philanthropic purposes.”™) .
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Those who argue that a for-profit corporation does not have a right to the free
exercise of religion point to three features of such an entity: (1) it is for profit, (2) it has
adopted a corporate form, and (3) it s a group activity. It is unclear which of these
features is thought to be the one that disqualifies corporations from the free-exercise right.
In my view, however, none of these features can justify denial of rights protected under
the First Amendment, including the right to free exercise of religion.

The first feature is the easiest to address because the Supreme Court has already
recognized that profit-seekers have a right to the free exercise of religion. In Braunfeld v.
Brown, 366 U.S. 599, 601 (1961}, the Court entertained a free-exercise challenge to
Sunday blue laws by Jewish merchants “engage[d] in the retail sale of clothing and home
turnishings.” And in Unired States v. Lee, 455 U.S. 252, 254 (1982), an Amish farmer
and carpenter was permitted to object on religious grounds to paying Social Security
taxes for his employees. Perhaps profit-making is not a religious enterprise, but those
who engage in profit-making enterprises can still have religious convictions that require
them to do or refrain from doing certain things in their businesses. The Constitution does
not require compartmentalization of the psyche, saying that one’s religious persona can
participate only in nonprofit activities. As Justice Brennan wrote, “[A] State may [not]
put an individual to a choice between his business and his religion.” Braunfeld, 366 U.S.
at 611 (Brennan, [, dissenting).

Also, there is no principled reason why an individual who uses the corporate form

in a business must thereby sacrifice the right to the free exercise of religion. Rabbi

-2
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Manischewitz starts a business preparing kosher matzo. A city ordinance prohibits
certain kosher practices. No one could doubt that he can challenge the ordinance under
the Free Exercise Clause or RFRA. But, some say, he can no longer raise such a
challenge if he decides to limit his personal liability arising from the business by
converting it to a sole-shareholder corporation. Why? True, the government may impose
special duties on those who use a corporate form, such as a duty to produce corporate
records, and those duties may require limitations on constitutional rights. See Wilson v.
United States, 221 U.S. 361, 383~85 (1911) (no Fifth Amendment privilege to refuse to
produce corporate records). But surely the limitations must relate to use of the corporate
form. Does it make sense to say, “Since you have acted to reduce your personal financial
risk, you can now be required to stop making kosher matz0.”? What does limiting
financial risk have to do with choosing to live a religious life? Although a corporation
takes on a legal identity distinct from the sole shareholder, First Amendment
Jurisprudence is based on the substance of the constitutional protections, not matters of
form. See Bd. of Cnty. Comm 'rs v. Umbehr, 518 U.S. 667, 679-80 (1996) (citing cases);
Bd. of Educ. v. Grumet, 512 U.S. 687, 698 (1994) (plurality opinion} (“In the
circumstances of these cases, the difference between thus vesting state power in the
members of a religious group as such instead of the officers of its sectarian organization
is one of form, not substance.™). Indeed, as Judge Tymkovich’s opinion recites, use of the
corporate form has not disqualified nonprofit corporations from invoking the protections

of the Free Exercise Clause and RFRA. And for-profit corporations have been protected
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by rights to freedom of speech and freedom of the press. See, e.g., Simon & Schuster,
Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S. 105 (1991); New York Times
Co. v. Sullivan, 376 U.S. 254 (1964).

What about the group-activity feature of corporations? No one suggests that
organizations, in contrast to their members, have souls. But it does not follow that people
must sacrifice their souls to engage in group activities through an organization. Working
with others through an organization can often be advantageous in many respects. Of
course, one who acts through a group loses a measure of personal autonomy and privacy.
The group may say something that is anathema to one of its members or do something
contrary to the religious faith of a member. Thus, the civil liberties of an organization—
say, to exercise religion or to speak—must be considered distinct from the civil liberties
of any particular member. Its speech or conduct may reflect the view of only a bare
majority of the members, or even just the view of the members’ delegate—such as the
editor of a newspaper or the pastor of a congregation. It suffices that the speech or
conduct represents an “official position.” See Boy Scouts of Am. v. Dale, 530 U.S. 640,
655 (2000} (*[T]he First Amendment simply does not require that every member of a
group agree on every issue in order for the group’s policy to be *expressive association.’
The Boy Scouts takes an official position . . . and that is sufficient for First Amendment
purposes.”) But the advantages of acting through an organization may still be attractive
to the individual. One who wants to have a prosperous business, but a business that still

does nothing contrary to one’s faith, can reasonably decide that the best way to

4
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accomplish this is to join with like-minded persons, perhaps as partners, perhaps as fellow
shareholders. Is that desire to be thwarted because the government can require the
organization to engage in sins that could not be required of any of the members
individually? Rabbi Manischewitz need not comply with an ordinance prohibiting the
baking of kosher matzo, but when he obtains investors and the business is incorporated as
Manischewitz, Inc., the anti-kosher law can be enforced against it? Must he reorganize
the business as a sole proprietorship to continue to make and sell kosher matzo?'

As noted in Judge Tymkovich’s opinion, the Supreme Court has recognized that
civil liberties are preserved for those who work through groups. “An individual’s
freedom to speak, to worship, and to petition the government for the redress of grievances
could not be vigorously protected from interference by the State unless a correlative
freedom to engage in group effort toward those ends were not also guaranteed.” Roberts
v. United States Jaycees, 468 U.S. 609, 622 (1984); ¢f. Grumer, 512 U.S. at 698
(“religious people (or groups of religious people) cannot be denied the opportunity to
exercise the rights of citizens simply because of their religious affiliations or

commitments, for such a disability would violate the right to religious free exercise”

' Judge Matheson suggests that it is not necessary for the corporation to have a
RFRA claim because the rabbi himself could raise a claim as an individual. See
Matheson Op. at 20-21 n.15. But I do not share his confidence that a shareholder,
director, or officer can have a personal free-exercise claim (under the First Amendment or
RFRA) to challenge a law that commands only the corporation.

5.
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(emphasis added)).” There is no reason why that group should lose constitutional
protection if it is organized in corporate form. Cf. Unired States v. Int'I Union UAW-CIO,
352 U8, 568, 5397 (1957) (Douglas, 1., dissenting, joined by C. J. Warren and J. Black)
(“Some may think that one group or another should not express its views in an election
because it is too powerful, because it advocates unpopular ideas, or because it has a
record of lawless action. But these are not justifications for withholding First
Amendment rights from any group—I}abor or corporate.”).

Perhaps in certain circumstances the use of the corporate form can be a proper
ground for limiting (but not eliminating) First Amendment rights. The reasons argued for
restricting political expenditures by corporations include the asserted inclinations and
advantages of corporations in corrupting officeholders. See Citizens United v. Fed.
Election Comm 'n, 558 U.S. 310, 447-75 (Stevens, J., dissenting). But no such concern
has been raised here, and | fail to see how such a concern could arise. A corporation
exercising religious beliefs is not corrupting anyone. Nor do | see how it would have any
special inclination or advantage in exercising religious beliefs to the public detriment.

In short, those arguing that for-profit corporations cannot be “persons™ under

RFRA can find no support in any principles established in Supreme Court First

* To be entitled to First Amendment protection, the group’s speech or conduct
need not be the purpose for forming the group. See Boy Scouts of Am. v. Dale, 530 U.S.
640, 655 (2000) (“[A]ssociations do not have to associate for the ‘purpose’ of
disseminating a certain message in order to be entitled to the protections of the First
Amendment. An association must merely engage in expressive activity that could be
impaired to be entitled to protection.”).

6=
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Amendment jurisprudence. They must resort to pointing out that the Supreme Court has
never ruled that a for-profit corporation has a right to the free exercise of religion. But
neither has it ruled to the contrary. The fact of the matter is that it has never had to decide
the issue. Interestingly, the issue was raised by the government in Gallagher v. Crown
Kosher Super Market of Massachusetts, Inc., 366 U.S. 617 (1961), one of the associated
cases challenging Sunday blue laws on various grounds. Because the Court had already
rejected the free-exercise claim in another decision, it said that it did not have to decide
whether the corporation, its customers, or the rabbis who supervised the condition of
kosher meat had standing to bring a free-exercise challenge. See id at 631. But the three
dissenters, Justices Douglas, Brennan, and Stewart, implicitly found standing.

Of course, a corporation is protected only in its sincere religious beliefs. Chief
Judge Briscoe’s opinion expresses concern about “how easily an ‘exercise of religion”
could now be asserted by a corporation to avoid or take advantage of any governmental
rule or requirement.” Briscoe Op. at 4. This is certainly a proper concern, just as courts
can properly be concerned about the sincerity of prisoners who convert to Judaism and
demand kosher meals. But sincerity questions with respect to corporations should not be
ummanageable. It should not be hard to determine who has authority to speak or act for
the corporation. And sincerity can be measured by consistency of the present stated
belief with the history of the enterprise. Unlike prisoners, for example, corporations are

not known to have epiphanies or sudden conversions,
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Insofar as Chief Judge Briscoe’s opinion is concerned about “open[ing] the
floodgates to RFRA litigation challenging any number of federal statutes that govern
corporate affairs,” id. at 25, it does not explain why that danger is any greater than the
possibility of litigation on behalf of sole proprietors, or perhaps partnerships and other
business organizations. But in any event, it makes no sense under RFRA to refuse to
grant a merited exemption just because others may also seek it. How ironic if a burden on
religious objectors can be justified because “too many™ objectors find a law repugnant.
The fears expressed are reminiscent of what the Supreme Court wrote almost a quarter-
century ago:

The government’s ability to enforce generally applicable prohibitions of

soctally harmful conduct, like its ability to carry out other aspects of public

policy, cannot depend on measuring the effects of a governmental action on

a religious objector’s spiritual development. To make an individual’s

obligation to obey such a law contingent upon the law’s coincidence with

his religious beliefs, except where the State’s interest is compeliing—

permitting him, by virtue of his beliefs, to become a law unto himself,

contradicts both constitutional tradition and common sense. ... Anv

society adopting such a system would be courting anarchy, but that danger

increases in direct proportion to the society’s diversity of religious beliefs,

and its determination to coerce or suppress none of them.

Emp’t Div. v. Smith, 494 U.S. 872, 885, 888 (1990) (citations and internal quotation

marks omitted). Accordingly, the Court held that a “neutral law of general applicability”

obligations, such as paying taxes and minimum wages, that could otherwise be subject to
“constitutionally required” exemptions). That view, of course, was soundly rejected

when Congress enacted RFRA,
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II.  SUBSTANTIAL BURDEN

I would also add a few words on the meaning of “substantial burden.” It is
important to distinguish between two types of laws that may violate the right to free
exercise of religion. Some laws require a person to do something contrary to the person’s
religious beliefs or to refrain from doing something required by those beliefs. Other laws
do not order the violation of a religious duty but simply make it more difficult for a
person to obey that duty. As I understand Supreme Court precedent, the first type of law
imposes a substantial burden on free exercise, whatever the penalty imposed for violating
the law. Measuring coercive impact to determine whether the law imposes a “substantial”
burden is necessary only for the second type of law. For example, in Lee the law required
the Amish businessman to pay social security taxes, which his faith prohibited him from
doing. The substantial-burden discussion in Lee is short and sweet: “Because the
payment of the taxes or receipt of benefits violates Amish religious beliefs, compulsory
participation in the social security system interferes with their free exercise rights.” 455
U.S. at 257. And in Thomas, which required the payment of unemployment benefits to a
worker who was fired for refusing to engage in work contrary to his religious beliefs, the
Court turned to an analysis of the burden on the worker only after noting that “the Indiana
[unemployment-compensation] law does not compel a violation of conscience.” 450 U.S.
at 717. Later cases that examined whether there was a substantial burden similarly
pointed out that compliance with the law would not itself violate the person’s religious

views. See Jimmy Swaggart Ministries v. Bd. of Equalization, 493 U.S. 378, 391 (“There

9.
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is no evidence in this case that collection and payment of the tax violates appellant’s
sincere religious beliefs.”™); Hernandez v. Comm 'r, 490 U.S. 680, 699 (*Neither the
payment nor the receipt of taxes is forbidden by the Scientology faith generally, and
Scientology does not proscribe the payment of taxes in connection with auditing or
training sessions specifically.”). The law we address today compels the corporations to
act contrary to their religious behliefs. They therefore suffer a substantial burden. 1 see no
need to examine how damaging the sanctions for noncompliance would be or how

difficuit it would be for the corporations to rearrange their present manner of operating

their businesses to avoid violating the law.
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12-6294, Hobby Lobby Stores, Inc., et al. v. Sebelius, et al.

GORSUCH, joined by KELLY and TYMKOVICH, Circuit Judges, concurring.
Judge Tymkovich explains why Hobby Lobby and Mardel are entitled to a

preliminary injunction. [ write to explain why the Greens themselves, as

individuals, are also entitled to relief and why the Anti-Injunction Act does not

preclude us from supplving that rehef,

All of us face the problem of complicity. All of us must answer for
ourselves whether and to what degree we are willing to be involved in the
wrongdoing of others. For some, religion provides an essential source of
guidance both about what constitutes wrongful conduct and the degree to which
those who assist others in committing wrongtul conduct themselves bear moral
culpability. The Green family members are among those who seek guidance from
their faith on these questions. Understanding that is the key to understanding this
case.

As the Greens explain their complaint, the ACA’s mandate requires them to
violate their religious faith by forcing them to lend an impermissible degree of
assistance to conduct their religion teaches to be gravely wrong. No one before
us disputes that the mandate compels Hobby Lobby and Mardel to underwrite
payments for drugs or devices that can have the effect of destroying a fertilized

human egg. No one disputes that the Greens’ religion teaches them that the use
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of such drugs or devices is gravely wrong." It is no less clear from the Greens’
uncontested allegations that Hobby Lobby and Mardel cannot comply with the
mandate unless and until the Greens direct them to do so — that they are the
human actors who must compel the corporations to comply with the mandate.
And it is this fact, the Greens contend, that poses their problem. As they
understand it, ordering their companies to provide insurance coverage for drugs or
devices whose use is inconsistent with their faith jrzself violates their faith,
representing a degree of complicity their religion disallows. In light of the
crippling penalties the mandate imposes for failing to comply with its dictates —
running as high as $475 million per year — the Greens contend they confront no
less than a choice between exercising their faith or saving their business.

No doubt, the Greens’ religious convictions are contestable. Some may
even find the Greens’ beliefs offensive. But no one disputes that they are

sincerely held religious beliefs. This isn’t the case, say, of a wily businessman

See Gov’t Br. at 9 n.6 (acknowledging that some of the drugs referenced
in the ACA mandate can “inhibit{] implantation™); Plaintiffs’ Complaint 9 95
(suggesting same and citing an FDA publication). The dissent takes issue with
the government’s concession and asserts that the drugs referenced in the ACA
mandate do not have the effect of preventing the implantation of a fertilized egg.
See Briscoe Op. at 3, 31. But the dissent also acknowledges that the devices
referenced in the mandate do have this effect. /d at 3. Given this, there is no
dispute from any quarter that the ACA forces Hobby Lobby and Mardel to
underwrite something (be it drug or device) that offends the Greens’ religious
beliefs, and of course the only relief the corporations or Greens seek is relief
sufficient to protect those beliefs. See Tymkovich Op. at 13 n.3.

.
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seeking to use an insincere claim of faith as cover to avoid a financially
burdensome regulation. See United States v. Quaintance, 608 F.3d 717 (10th Cir.
2010) (an example of just that). And to know this much is to know the terms of
the Religious Freedom Restoration Act apply. The Act doesn’t just apply to
protect popular religious beliefs: it does perhaps its most important work in
protecting unpopular religious beliefs, vindicating this nation’s long-held
aspiration to serve as a refuge of religious tolerance.

The Greens’ claim in this case closely parallels claims the Supreme Court
vindicated in Thomas and Lee. In Thomas, the plaintiff, a faithful Jehovah’s
Witness, was willing to participate in manufacturing sheet steel he knew might
find its way into armaments, but he was unwilling to work on a fabrication line
producing tank turrets. Thomas v. Review Bd. of the Ind. Employment Sec. Div.,
450 U.S. 707, 711 (1980). That’s the line he understood his faith to draw when it
came to complicity in war-making, an activity itself forbidden by his faith. The
Supreme Court acknowledged this line surely wasn’t the same many others would
draw, and that it wasn’t even necessarily the same line other adherents to the
plaintiff’s own faith might aiways draw. But the Court proceeded to hold that it
was not, is not, the place of courts of law to question the correctness or the
consistency of tenets of religious faith, only to protect the exercise of faith. /d at
714-16. No different result can reasonably follow here.

In Lee, a devout Amish employer refused to pay social security taxes on

3.
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behalf of his employees. See United Stares v. Lee, 455 U.S. 252, 254-55 (1982).
The employer’s faith taught that it is sinful to accept governmental assistance.

By being forced to pay social security taxes on behalf of his emplovees, the
employer argued, he was being forced to create for his employees the possibility
of accepting governmental assistance later. This much involvement or
complicity, the employer argued, was itself sinful under the teachings of his
religion. The government argued there — much as the government argues here -—
that the enforcement of its mandate on the emplover would “not threaten the
integrity of the [employer’s] religious belief” because the employer didn’t have to
accept social security benefits himself and his employees could choose for
themselves whether to do so. See Lee, 455 U.S. at 257, Brief for Gov’t, Lee (No.
80-767), 1981 WL 389829 at *10 (June 5, 1981). The Supreme Court squarely
rejected this argument in language no less applicable to our case, explaining that
it is not within “the judicial function and competence . . . to determine whether
the Government has the proper interpretation of the Amish faith.” 455 U.S. at
257.

The district court reached a different result only because it mistook the
nature of the Greens’ objection. As the district court described it, “the particular
burden of which plaintiffs complain is that funds, which plaintiffs will contribute
to a group health plan, might, after a series of independent decisions by health

care providers and patients covered by Hobby Lobby’s plan, subsidize someone

4-
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else’s participation in an activity that is condemned by plaintiff’s religion.”
Order at 23 (Nov. 19, 2012), ECF No. 45 (emphasis added). The dissent
proceeds along the same lines today, asserting that the Greens have no claim
because they do not “become a party to, or otherwise encourage, an individual
employvee’s decision {o use a particular drug or device.” Briscoe Op. at 34. All
this, however, mistakes or rewrites the Greens’ sincerely held religious
convictions. As the Greens describe it, it is their personal involvement in
facilitating access to devices and drugs that can have the effect of destroying a
fertilized human egg that their religious faith holds impermissible. And as we
have seen, it is not for secular courts to rewrite the religious complaint of a
faithful adherent, or to decide whether a religious teaching about complicity
imposes “too much”™ moral disapproval on those only “indirectly™ assisting
wrongful conduct. Whether an act of complicity is or isn’t “too attenuated” from
the underlying wrong is sometimes itself a matter of faith we must respect.

Thomas and Lee teach no less.’

* The primary authority the dissent relies on for its reading of the Greens’
religious objection turns out to be another circuit dissent that itself fails to
account for Thomas or Lee. See Grote v. Sebelius, 708 F.3d 850, 856-57 (7th Cir.
2013) (Rovner, J., dissenting). The only other authority the dissent relies on has
nothing to do with RFRA, let alone the degree to which we must defer to a
sincerely held religious belief about complicity. It concerns instead the degree of
assistance the government (not a religious person) may afford religious activities
before running afoul of the Constitution’s Establishment Clause (not an article of
religious faith). See Briscoe Op. at 34 (citing Zelman v. Simmons-Harris, 536

(continued...)
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With that much in mind, it is bevond question that the Greens have Article
I standing to pursue their ¢laims individually. This is so not simply because the
company shares of which they are the beneficial owners would decline in value if
the mandate’s penalties for non-compliance were enforced, though that alone
would satisfy Article I11. See Franchise Tax Bd. of Cal. v. Alcan Aluminium Ltd.,
493 U.S5. 331, 336 (1990); Grubbs v. Bailes. 445 F.3d 1275, 1280 (10th Cir.
2006). It 1s also because the mandate infringes the Greens’ religious liberties by
requiring them to lend what their religion teaches to be an impermissible degree
of assistance to the commission of what their religion teaches to be a moral
wrong. This sort of governmental pressure to compromise an article of religious
faith is surely sufficient to convey Article 111 standing to the Greens, as it was for
the plaintiffs in Thomas and Lee and in so many other religious liberty cases.
Certainly our sister circuits have had no trouble finding Article 111 standing in
similar cases where, say, individual pharmacists sought to contest regulations
requiring their employers to dispense some of the same drugs or devices
challenged here, see Stormans, Inc. v. Selecky, 586 F.3d 1109, 1121 (9th Cir.
2009). or where individual soldiers sought to challenge military rules prohibiting
their on-base day-care providers from including religious practices in their

programs, see Hartmann v. Stone, 68 F.3d 973, 979 n.4 (6th Cir. 1995). Indeed, ]

*(...continued)
U.S. 639, 652 (2002)).
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do not understand the government or any of my colleagues to dispute the Greens’
Article 111 standing.’

But what of prudential standing doctrines, and perhaps most especially the
shareholder standing rule? Prudential standing doctrines are not jurisdictional:
they may be forfeited or waived. Finstuen v. Crutcher, 496 F.3d 1139, 1147
(10th Cir. 2007). In this case, the government did not raise prudential standing as
a defense in the district court; the district court did not raise the issue for itself
but proceeded to address the Greens’ claim on the merits; and the government did
not mention any prudential standing concern in its principal brief to this court.
To be sure, the government finally took up that cudgel when we asked for
supplemental briefing on the issue. But even then it left critical questions
unaddressed.

Take this one. Under the plain text of RFRA, standing is “governed by the
general rules of standing under article [11." 42 U.S.C. § 2000bb-1(c¢) (emphasis
added). Congress’s directive seems clear on its face — the text expressly tells us

to apply the rules of standing under Article 111 and makes no mention of

3

The dissent emphasizes the fact that the Greens are the beneficial owners
of Hobby Lobby and Mardel through trusts rather than the corporation’s direct
owners, see Briscoe Op. at 32, but I do not take this discussion as going so far as
to suggest the Greens lack Article 111 standing. See generally Gollust v. Mendell,
50T U.S. 115, 125-27 (1991) (indirect ownership of one corporation through
another found sufficient for standing under federal securities laws); Fed. R. Civ.
P. 17(a)(1)}(E) (allowing a trustee to sue in her own name on behalf of a trust).

7.
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prudential (non-Article 111} standing rules. In this way, the plain language seems
to suggest prudential standing doctrine failed to make its way into RFRA. The
government never confronts this possibility, fet alone suggests the statute’s
language is fairly susceptible to an alternative reading that might suffice to
suggest an ambiguity about its meaning. In fact, the government’s supplemental
brief on prudential standing doesn’t even cite RFRA’s text.

That’s not all. Judicially importing prudential standing doctrine into RFRA
would appear not only to defy the statute’s plain text, it would also appear to run
the risk of rendering the text surplusage. After all, Congress could hardly
suspend Article HI standing rules even if it wished to do so, and Congress had no
need to speak if it wished to leave existing prudential rules in place. See Bennert
v. Spear, 320 U.S. 154, 163 (1997) (Congress “legislates against the background
of ... prudential standing doctrine, which applies unless it is expressly negated”).
So if Congress’s directive in § 2000bb-1(¢) cannot curb the operation of
constitutional standing rules, and if Congress’s directive is not needed to
perpetuate prudential standing rules, what work is left for it to accomplish? The
most obvious candidate is to rule out the use of prudential standing restrictions
and, as we've seen, the text is certainly sufficient to that task. Again, however,
the government fails to consider, let alone refute, this complication.

To be sure, at oral argument the government finally directed us to Jackson

v. Dist. of Columbia, 254 F.3d 262 (D.C. Cir. 2001), and suggested that case
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endorsed the use of prudential standing doctrine in RFRA cases. But it turns out
that Jackson discussed only the interaction of exhaustion (not standing) doctrine
and RFRA. See id. at 266-67. Moreover, when Jackson briefly mentioned
standing in the course of addressing the plaintiffs’ exhaustion argument, it
proceeded to consult the legislative history without first identifying an ambiguity
in the text, as it was obliged to do. See Conn. Natr'l Bank v. Germain, 503 U.S.
249,253 (1992) (*We have stated time and again that courts must presume that a
legislature says in a statute what it means and means in a statute what it says
there. When the words of a statute are unambiguous, then. this first canon is also
the last: judicial inquiry is complete.” (citations and internal quotation marks
omitted)).

At the end of the day, then, and even after inviting supplemental briefing,
we are left with almost no help from the government on the critical question of
the statutory text’s receptivity to prudential standing doctrine. Without that
assistance, without as well some meaningful adversarial engagement on the
question, we run a serious risk of reaching “an improvident or ill-advised
opinion,” not to mention causing unfairness to the individual plaintiffs who
cannot now respond to the government’s eleventh-hour oral argument reference to
Jackson. See Hill v. Kemp, 478 F.3d 1236, 1250-51 (10th Cir. 2007) (citing
Headrick v. Rockwell Int'l Corp., 24 F.3d 1272, 1277-78 (10th Cir. 1994) (White,

J.)). Applying our normal forfeiture rules in these circumstances is both more

g_
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prudent and more just. We should bypass questions of prudential standing and
reach the merits of the Greens’ claims, just as the district court did and both
parties have.

That said, even if we were to entertain prudential standing questions at this
late stage and assume the doctrine applies to RFRA despite the gaping questions
the government left unaddressed, it’s far from clear the doctrine bars the Greens’
claim on its own terms. The government points us in the general direction of the
shareholder standing rule, a feature of prudential standing doctrine barring
corporate owners from asserting claims belonging to the corporation. See 4lcan,
493 U.S. at 336. But that prudential rule does not bar corporate owners from
bringing suit if they have “a direct, personal interest in a cause of action . . . even
if the corporation’s rights are also implicated.” /d  And in our case the Greens
contend that they, as the controlling owners and operators of Hobby Lobby and
Mardel, are the human beings who must direct the corporations to comply with
the mandate and do so in defiance of their faith. They contend the ACA prevents
them as individuals from owning and managing a corporation of the size of
Hobby Lobby and Mardel — from practicing their traditional trade — without
violating their religious beliefs. That much would seem to qualify as a
quintessentially “direct” and “personal” interest protected even under the
shareholder standing rule. See Heart of Am. Grain Inspection Serv., Inc. v.

Missouri Dep 't of Agriculture, 123 F.3d 1098, 1102 (8th Cir. 1987) (both
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employee grain inspectors and their corporate emplover had standing to sue to
enjoin law preventing employer from weighing grain because not only would the
corporation be injured but the inspectors themselves would be “prevented from
practicing their trade by virtue of the state's actions™) {(emphasis added));
Grubbs, 445 F.3d at 1280, On this score, we find ourselves in full agreement
with Judge Matheson.*

Turning finally to the merits, they are by this point clear enough. Unlike
Hobby Lobby and Mardel, there can be no colorable question that the Greens are
“persons” entitled to RFRA’s protections. Neither can there be any colorable
question that the Greens face a “substantial burden” on their “exercise of

k]

religion.” This statutory threshold is met when, among other things, the

government presents a plaintiff with a “Hobson’s choice — an illusory choice
where the only realistically possible course of action trenches on an adherent’s
sincerely held religious belief.” Abdulhaseeh v. Calbone, 600 F.3d 1301, 1315

(10th Cir. 2010). As we have already seen, the Greens face precisely that — a

choice between abiding their religion or saving their business. With respect to

* Whether other individuals with lesser claims to involvement in a
company or effecting a governmental mandate could lay claim to such a direct
and personal interest is, no doubt, an important question, but it is one for a
different case with different facts, not the one we confront today. Ours simply is
not the case of “managers” seeking standing, see Briscoe Op. at 34, it is one
involving individuals who are the beneficial owners, as well as the directors and
officers, of privately held companies.

-11-
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the remaining statutory and equitable factors, Judge Tymkovich shows why they
all favor granting rather than withholding the requested relief, and none of that
discussion warrants repetition here. Here it is enough to observe simply that the
Greens, no less than Hobby Lobby and Mardel, merit the court’s protection while
this case proceeds.

In many ways this case is the tale of two statutes. The ACA compels the
Greens to act. RFRA says they need not. We are asked to decide which
legislative direction controls. The tie-breaker is found not in our own opinions
about good policy but in the laws Congress enacted. Congress structured RFRA
to override other legal mandates, including its own statutes, if and when they
encroach on religious liberty. When construing any “federal statutory law
adopted after November 16, 1993, Congress told us in no uncertain terms we
should deem it “subject to [RFRA] unless such law explicitly excludes such
application.” See 42 U.S.C. § 2000bb-3(b). In this way, RFRA is indeed
something of a “super-statute.” Michael Paulsen, 4 RFRA Runs Through I1:
Religious Freedom and the U.S. Code, 56 Mont, L. Rev. 249, 253 (1995). And
because the government identifies no explicit exclusion in the ACA to its dictates,
it is RFRA’s legislative direction that must prevail in the end. Indeed, though our
opinions today may be many and the routes we follow various, no fewer than six
of us agree that the district court’s holding failed to give sufficient attention to

RFRA’s powerful voice.
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We could not, of course, reach the merits of the RFRA question if we
thought the Anti-Injunction Act barred our way. The AIA precludes our
consideration of suits seeking to “restrain the assessment or collection of any
[federal] tax.” 26 U.S.C. § 7421(a). Though they agree on little else, both sides
before us insist this lawsuit doesn’t meet that description. But a non-trivial
argument couid be made that they are all wrong: the plaintiffs, after all, seek to
restrain the government’s use of any of the ACA’s enforcement mechanisms,
including one that is expressly labeled a “tax.” See 26 U.S.C. § 4980D(a). And
Congress’s decision to label something a tax usually is enough for it to trigger the
A1A, “even where that label [is] inaccurate.” See NFIB v. Sebelius, 132 S. Ct.
2566, 2583 (2012).

I write to emphasize that, even if the parties are wrong and the AIA does
apply to this case, it sti/l wouldn’t allow us to avoid reaching the merits, [t
wouldn’t because the government has expressly waived any reliance on the AlA:
not only did it fail to raise the AIA as a defense in the district court, it
discouraged us from applying the statute when we invited additional briefing on
the matter. So long as the AIA affords the government only a waivable defense
-~ 50 long as it doesn’t impose on the courts a jurisdictional limit on our statutory
authority to entertain this case — we are bound to reach the merits. And a

walvable defense, we are persuaded, is all the ATA provides.

13-
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The Supreme Court has cautioned that “{jJurisdiction . . . is a word of
many, too many, meanings.” Steel Co. v. Citizens for a Better Env't, 523 U.S. 83,
90 (1998) (mnternal quotation marks omitted). As a result, the Court has
instructed us against relying on “drive-by jurisdictional rulings”™ that do not
properly grapple with the distinctions between procedural requirements, claim
elements, and bona fide jurisdictional limits on a court’s power. See Reed
Elsevier, Inc. v. Muchnick, 559 U.S. 154, 161 (2010); Arbaugh v. Y&H Corp., 546
U.S. 500, 510-11 (2006); Steel Co., 523 U.S. at91. To rein in courts’ “profligate
use of the term jurisdiction,” the Supreme Court has recently adopted “a readily
administrable bright line for determining whether to classify a statutory limitation
as jurisdictional.” Sebelius v. Auburn Reg'l Med. Cir., 133 5. Ct. 817, 824 (2013)
(alterations emitted) (internal quotation marks omitted). That rule requires us to
“inquire whether Congress has clearly stated that the rule is jurisdictional; absent
such a clear statement . . . courts should treat the restriction as nonjurisdictional
in character.” /d.; see also Gonzalez v. Thaler, 132 S. Ct. 641, 648-49 (2012);
Arbaugh, 546 U.S. at 515-16. Statutes that speak clearly to “the courts’
statutory or constitutional power to adjudicate the case™ must of course be treated
as jurisdictional and given their full effect. Sree/ Co., 523 U.S. at 89 (emphasis in
original). But statutes that speak to the rights or obligations of parties to a
lawsuit establish “claim-processing rules,” are not and should not be treated as

“jurisdictional prescriptions.” Reed Elsevier, 559 U.S. at 161. In addition to the
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consulting statutory text, we may when necessary consider as well “context,
including [the Supreme] Court’s interpretation of similar provisions in many
years past.” /d at 168.

When it comes to the ATA, all of these considerations point in the same
direction.

First and most importantly, the AIA s text dictates merely that “{e]xcept as
provided in [other provisions inapplicable here] no suit for the purpose of
restraining the assessment or collection of any tax shall be maintained in any
court by any person.” 26 U.S.C. § 7421(a). Similar to other claims processing
rules, the statute does not apply its prohibition to the courr (let alone more
specifically to the court’s power or jurisdiction) but applies its prohibition instead
to a person. Indeed, the AIA’s language is nearly identical to the language of the
copyright statute analyzed in Reed Elsevier — and we know with certainty that
language “says nothing about whether a federal court has subject-matter
jurisdiction.” 559 U.S. at 1664. Compare 26 U.S.C. § 7421(a) (AIA: “no suit . . .
shall be maintained”), with 17 U.S.C. § 411(a) (copyright statute: “no civil action
... shall be instituted™).

Second, the AIA does not even appear in the same tirle of the Code as most
statutes bearing on federal courts’ jurisdiction. See 28 U.S.C. § 1330 ef seq.
Instead, Congress chose to place the AIA in Title 26, in a chapter of the tax code

discussing claims processing rules in proceedings brought by “Taxpayers and
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Third Parties.” On at least two occasions. the Supreme Court has found
Congress’s decision to locate a statute “separate” from jurisdictional provisions
suggestive contextual evidence that the statute in question was non-jurisdictional.
See Reed Elsevier, 559 U.S. at 164-65; Arbaugh, 546 U.S. at 514. Precisely the
same sort of suggestive contextual evidence exists here.

Third, in both of these respects (in both its language and placement) the
ATA contrasts sharply with its cousin, the Tax Injunction Act (TIA), a provision
controlling federal jurisdiction over suits seeking to enjoin sfafe rather than
Jfederal tax collection. The TIA speaks directly to courts rather than to the
parties. See 28 U.S.C. § 1341 (“The district courts shall not enjoin, suspend or
restrain the assessment, levy or collection of any tax under State law . . .~
(emphasis added)). And the TIA is located within the same chapter of the same
title of the U.S. Code as the other principal statutes governing federal jurisdiction.
See id. Facts like these suggest Congress could have easily made the ATA
jurisdictional if it wished and that it “would have spoken in clearer terms [in the
ATAT if 1t intended” to do so. Gonzalez, 132 S. Ct. at 649. Neither is it insensible
to think Congress might wish to protect state taxes even more than its own from
federal lawsuits: comity and federalism concerns lurk there, while federal taxes
and the lower federal courts are equally creations of Congress itself.

Finally, there is the Supreme Court’s treatment of the AIA in past cases. It

1s settled that the courts have “no authority to create equitable exceptions to

-16-



Case: 1:13-cv-03292 Document #: 19-8 Filed: 07/15/13 Page 17 of 18 PagelD #:256

jurisdictional requirements.” Bowles v. Russell, 551 U.S. 205, 214 (2007). Yet
the Supreme Court has repeatedly recognized equitable exceptions to the AIAs
application. See, e.g., Bob Jones Univ. v. Simon, 416 1.8, 725, 742-46 (1974);
Enochs v. Williams Packing, 370 U.S. 1, 7 (1962). In fact, the Supreme Court has
expressly indicated that the predecessor to the A1A — containing substantially the
same language — is non-jurisdictional, going so far as to allow the Solicitor
General to proffer a “waiver of a defense” so the Court could reach the merits of
the case before it. See Helvering v. Davis, 301 U.S. 619, 639 (1937) (discussing
Rev. Stat. § 3224). All of these results would seem impossible if the AIA really
were jurisdictional. Admittedly, both the Supreme Court and this court have on
other occasions referred to the statute as jurisdictional. See, e.g., Enochs v.
Williams Packing & Nav. Co., 370 U.S. 1, 5 (1962); Sterling Consulting Corp. v.
United States, 245 F.3d 1161, 1167 (10th Cir. 2001). But these cases employ the
jurisdictional label with little or no analysis - amounting to exactly the sort of
“drive-by jurisdictional rulings” the Court tells us to view with a jaundiced eye.
And more recently the Supreme Court has approached the A1A much more
gingerly, taking care to avoid the jurisdictional epithet. See NFIB v. Sebelius,
132 8. Cr. 2566, 2582 (2012) (holding that the AIA didn’t apply in that case by its
OWN terms),

In the end, the AIA shows none of the hallmarks of a jurisdictional

restriction, and has many features that collectively indicate otherwise. The
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government can waive 1ts application, and it has done so before us. Given that,
we can be sure, perhaps doubly sure, that reaching the merits of this case is

appropriate and indeed our duty.
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12-6294, Hobby Lobby Stores, Inc., et al. v. Sebelius, et al.
BACHARACH, J., concurring.

Ijoin Parts I, 11, I, IV, V, and VI(B)(1) of Judge Tymkovich’s thorough,
finely-crafted opinion. Like Judge Tymkovich, I believe that Hobby Lobby
Stores, Inc. and Mardel, Inc. are “persons”™ under the Religious Freedom
Restoration Act. | write separately to:

. discuss the need for a remand so that the district court

can address the balancing elements of the preliminary-
injunction inquiry and

L address prudential standing and concliude that we should
instruct the district court to dismiss the Greens’ claims.

I. The Need for Remand to the District Court on the Balancineg Elements

I respectfully decline to join Parts VI(A), (B)(2), and (B)(3) of the plurality
opinion because | believe that the required balancing of interests should be
conducted by the district court rather than the court of appeals. Because we
convene as an appellate tribunal, rather than a front-line court of equity, our only
function is to determine whether the district court committed legal error.

The district court did err, as the plurality concludes, by holding that Hobby
Lobby and Mardel are unlikely to succeed on the merits. Still, Hobby Lobby and
Mardel can obtain a preliminary injunction only if they persuade a court of three
additional elements: (1) irreparable injury; (2) avoidance of injury to the public
interest; and (3) greater injury to themselves, if a preliminary injunction were to

be denied, than to the defendants if a preliminary injunction were to be granted.
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See Plurality Op., Part V1. see also Winter v. Natural Res. Def. Council, Inc., 555
U.S5. 7, 20 (2008) (identifying the equitable elements for a preliminary
injunction). These elements have not been addressed by the district court.

I agree with the plurality that Hobby Lobby and Mardel have demonstrated
trreparable injury, for the government argued in the district court that the
elements involving irreparable injury and likelihood of success had merged.

The remaining issue is whether the district court should be allowed to
engage in the balancing required by the other two elements or whether, as the
plurality proposes, we should undertake that task ourselves. Unlike the plurality,
I think the equitable balancing should be performed by the district court.

As the Supreme Court has recognized, “the decision whether to grant or
deny injunctive relief rests within the equitable discretion of the district courts.”
eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 394 (2006). Thus, when a
district court has not addressed one or both of the balancing elements because of a
legal error involving some other part of the inquiry, the general practice is to
remand the case to the district court for initial consideration of the public interest

and balancing of the potential harm to the parties." Our court ordinarily follows

See eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 394 (2006)
(vacating the decision of the court of appeals and ordering a remand so that the
district court could address the equitable elements of a preliminary injunction);
Acumed LLC v. Stryker Corp., 483 F.3d 800, 811 (Fed. Cir. 2007) (remanding a
case to the district court and explaining that “[i]f we were to weigh the evidence
ourselves to reach a conclusion on injunctive relief, we would effectively be

{continued...)
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this practice. See Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001)
(remanding for consideration of the public interest and balancing of interests
because the district court had not discussed them).

The reasons for this practice are sound. As the Seventh Circuit Court of
Appeals observed, the “cold record” before the appellate court may not reflect the
district judge’s sense of the equities. Lawson Prods., Inc. v. Avnet, Inc., 782 F.3d
1429, 1437-38 (7th Cir. 1986). Thus, it is hard to imagine why an appellate
tribunal would be better than the district court at balancing the relevant interests.
Id.

Now that we have decided the issues of likelihood of success on the merits
and irreparable harm, a court must weigh the competing equities, such as the
public interest in ensuring access to emergency contraceptives and the interests of
Hobby Lobby and Mardel in exercising their religious beliefs. In my view, this
weighing process is more properly suited to the institutional expertise and
function of the distriet court.

In its own weighing of interests, the plurality does not mention the public

interest that the government had relied on at the preliminary-injunction hearing:

'(...continued)
exercising our own discretion as if we were the first-line court of equity,” a role
belonging “exclusively to the district court™): Lawson Prods., Inc. v. Avnet, Inc.,
782 F.2d 1429, 1437-38 (7th Cir. 1986) (remanding to the district court for
consideration of the equitable elements of a preliminary injunction because “the
appellate process is not well suited to an appreciation of the subtle shadings of a
case” involved in the balancing of equities).

3.
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the health reasons for promoting employee access to emergency contraceptives.
JA 158a. A court of equity might ultimately decide that this interest is
outweighed by the public interest in extending RFRA protection to Hobby Lobby
and Mardel. But whichever court does the balancing must at least consider the
government’s stated interest and weigh it against the public interest in religious
freedom.

As Judge Tymkovich notes, we have occasionally balanced the equities in
the first instance when “the record is sufficiently developed to allow for an
analysis of the equitable factors on appeal.” Westar Energy. Inc. v. Lake, 552
F.3d 1215, 1224 (10th Cir. 2009); see Plurality Op., Parts IV, VI. But here, the
record does not contain any evidence. Thus, I do not believe the record was
sufficiently developed for us to do the balancing in the first instance.

The plurality suggests that balancing of statutory public interests is
unnecessary because: (1) RFRA supersedes other statutes, and (2) rights under
RFRA should be treated as if they are constitutional rights. 1 respectfully
disagree. Public interests can arise from non-statutory sources, and the rights
under RFRA and the Constitution are distinct,

iirst, public interests are found in a variety of places, often outside of
statutes. See, e.g., Stormans, Inc. v. Selecky, 586 F.3d 1109, 1139 (9th Cir. 2009)
(discussing the public interest in ensuring access to “Plan B” for sexually active

women of childbearing age without citing statutes that support that interest),

4.
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Thus. even if a court of equity were to find that the public interest in RFRA
always outweighs other statutory interests, it could also find that the non-statutory
public interest in access to emergency contraceptives outweighs the public
interest under RFRA for Hobby Lobby and Mardel to exercise religion.

Second, RFRA and the First Amendment are distinct and the scope of the
protections are different. And when we address the likelihood of success, we are
doing so 1n the context of the RFRA claims — not the constitutional claims.

In an effort to equate RFRA and the First Amendment, the plurality relies
on Kikumura v. Hurley, 242 F 3d 950 (10th Cir. 2001). But Kikumura compared
RFRA to the Constitution in the context of only one equitable element:
irreparable injury. Kikumura v. Hurley, 242 F.3d at 963. In that context, we
simply applied the general rule that an injury is irreparable when the court would
be unable to grant an adequate remedy at law. /d. With regard to the remaining
equitable elements, however, we declined to conduct the initial balancing of the
public interests and the equities. /d. Instead, we remanded for the district court
to consider the applicable public interests even if the plaintiff were to show
likelihood of success on the merits. /d. Thus, Kikumura does not support
balancing of the public interests and equities on appeal even when the plaintiff is
likely to succeed under RFRA. Indeed, by remanding in Kikumura, we did

precisely the opposite of what the plurality would have us do here,
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In urging that we allow the district court to balance the remaining elements,
I'am mindful of the time pressures on the courts - and on Hobby Lobby and
Mardel — as the deadline of July 1, 2013, approaches. Still, I do not think these
time pressures should induce us to step outside of our institutional limits and
usurp a role better suited to the district court.

I, The Greens” Standing to Sue in their Personal Capacities

In footnote 4, the plurality opinion states that we need not address the
Greens’ standing. [ believe, however, that we should do so. In addressing the
Greens’ standing, we should consider whether Congress abrogated prudential
restrictions in RFRA and, if not, whether the Greens” alleged injuries derive
solely from the injuries sustained by Hobby Lobby and Mardel.

In my view, Congress did not abrogate prudential-standing restrictions in
RFRA, and the Greens’ claims derive solely from the alleged injuries sustained by
Hobby Lobby and Mardel. As a result, | would direct the district court to dismiss
the Greens’ claims based on the shareholder-standing rule.

A. Waiver

Prudential-standing limitations are subject to waiver. See Finstuen v.
Crutcher, 496 F.3d 1139, 1147 (10th Cir. 2007). But this court has discretion to
address prudential standing swa sponte. Adams ex rel. D.J. W. v. Astrue, 659 F.3d
1297, 1299-1301 (10th Cir. 2011) (addressing a prudential-standing restriction

sua sponte). We should invoke this discretion here, for we have raised the issue,
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obtained briefs on the parties’ positions, and learned that the Defendants object to
the Greens” claims based on prudential-standing limitations.

B. Abrogation by Congress

If this Court were to address standing, we would need to consider whether
Congress abrogated prudential-standing limitations in RFRA. The Greens argue
that Congress abrogated these limitations by stating that standing under RFRA
“shall be governed by the general rules of standing under article 11 of the
Constitution.” 42 U.S.C. § 2000bb-1(c) (2006). In my view, this language does
not eliminate prudential-standing restrictions.

The restrictions apply unless they are expressly abrogated by Congress.
Bennett v. Spear, 520 U.S. 154, 163-64 (1997). In § 2000bb-1(¢), Congress never
mentioned prudential restrictions or said that the standing rules under Article 111
would be exclusive. Instead, Congress simply said that Article 111 would govern
standing issues under RFRA. At best, this language is ambiguous regarding
Congress’s intent to modify prudential-standing rules.

Notwithstanding the potential ambiguity in the text, Congress clarified its
mtent in the legislative history. There Congress stated that the language in RFRA
is designed only to preserve the existing body of case law on article I limitations
when taxpayers sue to challenge the tax-exempt status of religious institutions.
See S. Rep. No. 103-111, at 12-13 (1993), reprinted in 1993 U.S.C.C.AN. 1892,

1902-03; H.R. Rep. 103-88 (1993), 1993 WL 158058. Though Congress rarely

7.
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includes language solely to emphasize its intention to keep standing limitations,
“that appears to be precisely what Congress did here.” Jackson v. District of
Columbia, 254 F.3d 262, 267 (D.C. Cir. 2001). Indeed, in explaining the cited
statutory language, the House Judiciary Committee noted that “[t]he Act would
not provide a basis for standing in situations where standing to bring a free
exercise claim is otherwise absent.” H.R. Rep. 103-88 (1993), 1993 WL 158058.
As aresult, I do not believe that Congress has expressly abrogated the prudential-
standing requirements through RFRA.

C. Application of the Shareholder-Standing Rule

With this conclusion, | believe we should instruct the district court to
dismiss the Greens’ claims under the shareholder-standing rule.

One prudential limit on standing is the general restriction against asserting
the legal rights and interests of third parties. See, e.g., Warth v. Seldin, 422 U.S.
490, 499-500 (1975). This restriction frequently applies when shareholders bring
claims deriving solely from their relationship to the corporation. In such
situations, courts generally apply the “shareholder-standing rule.” which
“prohibits shareholders from initiating actions to enforce the rights of the
corporation unless the corporation’s management has refused to pursue the same
action for reasons other than good-faith business judgment.” Franchise Tax Bd.

of Cal. v. Alcan Aluminium Ltd., 493 U.S. 331, 336 (1990). This rule is designed
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to “limit access to the federal courts to those litigants best suited to assert a
particular claim.” Gladstone Realtors v. Bellwood, 441 U.S. 91, 100 (1979).

But sometimes shareholders and their corporations suffer distinet injuries.
In these cases, courts have carved out an exception to the shareholder-standing
rule, allowing shareholders to sue when they have “a direct, personal interest in a
cause of action.” Franchise Tax Bd. of Cal. v. Alcan Aluminium Lid., 493 U.S.
331, 336 (1990). Thus, the issue of standing turns on whether the Greens claim
an injury from the Affordable Care Act that is direct and personal or merely
derivative of the injury to Hobby Lobby and Mardel.

In my view, the Greens’ injury stemming from the Affordable Care Act is
purely derivative of the corporations’ injury. The mandate does not require
anything of the Greens; the obligation falls solely on the corporations,

In oral argument, the Greens argue that they incurred a direct injury from
their duty to implement the contraceptive mandate for Hobby Lobby and Mardel.
But the Greens are implementing these decisions as officers and directors of the
corporations, not as individuals acting in their personal capacities.

The Greens must subordinate their own religious beliefs to fulfill their
fiduciary duties under Oklahoma law as officers and directors of Hobby Lobby
and Mardel. See Fields v. Victor Bldg. & Loan Co., 175 P. 529, 531 (Okla. 1918)

(per curiam). As fiduciaries, the Greens must implement corporate decisions by
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setting aside their own religious beliefs and advancing the best interests of the
corporations. See id.

In advancing the best interests of Hobby Lobby and Mardel, the Greens
face a difficulty because the mandate creates conflicting interests for Hobby
Lobby and Mardel: the financial interest in complying with the mandate and the
religious interest in not covering insurance for certain contraceptives. But this
Hobson’s choice falls solely on the two corporations, and the Greens® injury is
not directly or personally created by the Affordable Care Act. Instead, the
Greens’ injury stems derivatively from their fiduciary duties under Oklahoma law
to advance the conflicting financial and religious interests of Hobby Lobby and
Mardel. As aresult, I do not believe the Greens can avoid the shareholder-
standing rule based on a “direct” or “personal” injury created by the Affordable
Care Act.

Accordingly, [ would remand with instructions to dismiss the Greens’

claims for lack of prudential standing under the shareholder-standing rule.

-10-
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No. 12-6294, Hobbv Lobbv Stores, Inc.. et al. v. Sebelius. et al,

BRISCOE, Chief Judge, concurring in part and dissenting in part, joined by
LUCERO, Circuit Judge.

In its eagerness to afford rights under the Religious Freedom Restoration
Act (RFRA) and the Free Exercise Clause of the First Amendment to Hobby
Lobby and Mardel, the majority ignores the fundamental components upon which
sound judicial decisionmaking s grounded: evidence, of which plaintiffs
presented none; burdens of persuasion, which indisputably rest on the plaintiffs
but which the majority effectively imposes on the defendants; and precedent, of
which there 1s none to support the plaintiffs’ novel claims under RFRA, or the
new class of corporations effectively recognized by the majority. I therefore
dissent from the majority’s conclusion that Hobby Lobby and Mardel have
established a substantial likelihood of success on the merits of their RFRA claims,
and the majority’s concomitant decision to reverse the district court’s denial of
plaintiffs’ motion for preliminary injunctive reiief.

I The Anti-Injunction Act

Regarding the threshold question of the applicability of the Anti-Injunction
Act (ATA), three judges would have us take the unnecessary step of concluding
that the AIA is not jurisdictional, but instead a waivable, non-jurisdictional

“claims processing rule.” Gorsuch Op. at 14, 15, In my view, it is sufficient
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simply to conclude, as everyone agrees, that the AIA does not apply to the RFRA
claims asserted by Hobby Lobby and Mardel, and to leave the jurisdictional/non-
jurisdictional question (which neither side has raised) for another case in which it

matters. See generally Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566

(2012) (Scalia, I, dissenting) (“The values that should have determined our
course today are caution [and] minimalism . .. .”). I therefore concur in the
conclusion that the ATA does not bar the RFRA claims at issue in this appeal.
II. The Record on Appeal

Section | of the majority opinion purports to outline the “Background &
Procedural History” of this case, including a description of the plaintiffs and their
businesses, and the types of drugs and devices mandated under the challenged
contraceptive-coverage regulation. Reading this section, one would think either
that the government had admitted all of the allegations in plaintiffs’ complaint,
or, more likely, that the plaintiffs had presented a wealth of evidence at the
preliminary injunction hearing to support those allegations. But as it turns out,
neither is true. At the hearing on plaintiffs’ motion for preliminary injunction,
plaintiffs presented no evidence of any kind. And, although the government
opposed plaintiffs’ motion for preliminary injunction, it never had an opportunity
to file an answer to plaintiffs’ complaint. That is because, shortly after the
district court denied plaintiffs’ motion for preliminary injunction, the district

court proceedings were stayed pending the outcome of this appeal.

2o

-
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As a result, we know very little about any of the important facts of this
case. For example, although the allegations in plaintiffs’ complaint touch on
certain aspects of the structure and operation of the two corporate plaintiffs, we
do not know, even assuming the truth of those allegations, precisely how each
corporation was established, how it is structured, or how it is operated.
Relatedly, plaintiffs presented no evidence attempting to demonstrate whether or
how Hobby Lobby and Mardel hold religious beliefs, and whether or how these
corporate plamtiffs, which collectively operate hundreds of retail stores and
employ thousands of employees, exercise religion. In turn, plaintiffs presented no
evidence indicating how the contraceptive-coverage regulation would burden
Hobby Lobby’s and Marde!’s religious beliefs. Lastly, there is no evidentiary
support in the record for plaintiffs’ allegations that the objected-to contraceptive
drugs and devices actually have the potential to prevent implantation of fertilized
eggs. To be sure, a review of the briefs filed in this case suggests there is
agreement among the parties and amici that intrauterine devices have such
potential. But the same cannot be said about the challenged contraceptive drugs

(e.g., Plan B and Ella). See Tummino v. Hamburg, — F. Supp. 2d —, 2013 WL

1348656 at *1 (E.D.N.Y. Apr. 5, 2013) (finding that levonorgestrei-based
emergency contraception, such as Plan B and Plan B One-Step, interfere with
prefertilization events and have not been shown to interfere with implantation of a

fertilized egg).
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In light of these evidentiary deficiencies, 1 fail to see how plaintiffs could
reasonably be said to have carried their burden of establishing their entitlement to
a preliminary injunction. And, relatedly, | am concerned, given these evidentiary
deficiencies, about the majority’s eagerness to issue seemingly definitive rulings
on the merits of plaintiffs’ novel claim that for-profit corporations are entitled to

coverage under RFRA. See generally Kennedy v. Silas Mason Co., 334 U.S. 249,

256-57 (1948} (*noting that “summary procedures, however salutary where issues
are clear-cut and simple, present a treacherous record for deciding issues of far-
flung import, on which this Court should draw inferences with caution from
complicated courses of legislation™).

1 Are Hobby Lobby and Mardel Persons Exercising Religion Under RFRA?

In the first part of its merits analysis, the majority addresses the question of
whether Hobby Lobby and Mardel qualify as “persons exercising religion for
purposes of RFRA.” Maj. Op. at 25. As I shall outline below, the majority
makes a number of critical mistakes in doing so. And its ultimate holding, which
is unprecedented, is sufficiently ambiguous that neither the majority nor anyone
else can confidently predict where it may fead, particularly when one considers
how easily an “exercise of religion” could now be asserted by a corporation to
avoid or take advantage of any governmental rule or requirement.
Al

The majority begins its analysis by suggesting that Hobby Lobby has a

4-
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“religious mission.” Id. The majority also notes, and effectively adopts, the
plaintiffs’ characterization of the two corporations as “faith-based compan[ies].”
Id. at 10,

These characterizations, however, find meager support in the factual
record, and virtually no support in federal or state law. The certificates of
incorporation for both Hobby Lobby and Mardel were submitted to the district
court as exhibits to the defendants’ brief in opposition to plaintiffs’ motion for
preliminary injunction and are now part of the joint appendix in this appeal.
Notably, there is not a single reference to religion in either certificate. Instead,
the certiftcates state simply that Hobby Lobby and Mardel were created for the
purpose of “engag[ing] in any lawful act or activity for which corporations may
be organized under the Oklahoma General Corporation Act.” JA at 162a, 166a.
Consistent with these certificates, the plaintiffs’ complaint concedes that both
Hobby Lobby and Mardel are “privately held, for-profit corporations[s] . . .
organized under Oklahoma law.” Id. at 18a. More specifically, the complaint
alleges that Hobby Lobby operates approximately 514 craft stores in the United
States, selling “a variety of art and craft supplies, home decor, and holiday
decorations.” Id. at 20a. As for Mardel, the complaint alleges that it is “a
bookstore and educational supply company that specializes in Christian materials,
such as Bibles, books, movies, apparel, church and educational supplies, and

homeschool curricula.” Id. at 21a. Assuming the truth of these allegations,

5.
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Hobby Lobby and Mardel are, in a nutshell, for-profit businesses focused on
selling merchandise to consumers.

To be sure, plaintiffs allege in their complaint that “Hobby Lobby’s
statement of purpose reads:

In order to effectively serve our owners, employees, and customers
the Board of Directors is committed to:

Honoring the Lord in all we do by operating the
company In a manner consistent with Biblical principles.

Offering our customers an exceptional selection and
value.

Serving our employees and their families by establishing

a work environment and company policies that build

character, strengthen individuals, and nurture families.

Providing a return on the owners’ investment, sharing

the Lord’s blessings with our employees, and investing

in our community.

We believe that it is by God’s grace and provision that

Hobby Lobby has endured. He has been faithful in the

past, we trust Him for our future.”
id. at 22a-23a. The complaint also alleges that “[t]he Green family’s business
practices . . . reflect their Christian faith in unmistakable and concrete ways.” 1d.
at I4a. For example, they allege that “[t]hey give millions of dollars from their
profits to fund missionaries and ministries around the world,” and “they close all

their stores on Sundays, even though they lose millions in annual sales by doing

so.” Id,
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But these atleged facts, though perhaps establishing a sincerity of purpose
on the part of the Green family that is rooted in their faith, cannot alter the basic
for-profit status of the two corporations, or otherwise place these corporations
into a unique class for purposes of RFRA in particular, or federal or state law in
general. Significantly, the majority, despite employing the unique
characterizations of “faith-based companies™ and businesses with “a religious
mission,” does not cite to a single source in support of this new legal category of
for-profit corporation.

That 1s because it cannot. As far as [ can determine, neither the United
States Supreme Court nor any federal circuit court, until now, has ever used the

aa

phrase “faith-based company,” let alone recognized such a distinct legal category
of for-profit corporations. Nor, as far as | can tell, has the United States Supreme
Court or any federal circuit court, until now, recognized a for-profit corporation

k)

as having a “religious mission.” Finally, Oklahoma state law, under which Hobby
Lobby and Mardel were formed and currently exist, does not recognize any such
unique class of corporation.
B.
The majority concludes that Hobby Lobby and Mardel are “persons” for
purposes of RFRA. Maj. Op. at 25-35. In reaching this conclusion, the majority

correctly notes that “RFRA contains no special definition of ‘person.”” Id. at 27.

The majority thus turns to “the Dictionary Act, which instructs: ‘In determining

e
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the meaning of any Act of Congress, unless the context indicates otherwise * * *
the word{] “person”™ . . . include[s] corporations, companies, associations, firms,

partnerships, societies, and joint stock companies, as well as individuals.”” 1d.

{quoting 1 U.S.C. § 1). The majorily then cites Gonzalez v. O Centro Espirita

Beneficente Uniao do Vegetal, 546 U.S. 418 (2006), which involved RFRA

claims raised by a New Mexico-based religious sect organized as a non-profit
corporation. Relying on O Centro, the majority asserts that “the Supreme Court
has affirmed the RFRA rights of corporate claimants, notwithstanding the
claimants’ decision to use the corporate form.” Maj. Op. at 27. Proceeding on
the assumption that ““at least some types of corporate entities can bring RFRA
claims,” the majority then asks “whether Congress intended to exclude for-profit
corporations, as opposed to non-profit corporations, from RFRA’s scope.” Id. at
28. Ultimately, the majority concludes that Congress “chose not to do so in
RFRA,” id., and that, instead, “Congress meant ‘person’ in RFRA to [carry] . . .
its default meaning in the Dictionary Act—which includes corporations regardless

5.

L

of their profit-making status,” id. at 34-
The problem, however, is that the majority fails to properly recognize that
“the context [of RFRA, including its legislative history,] indicates otherwise,” |
U.S.C. § 1, and thus i1t is unreasonable to assume from Congress’s silence that
Congress anticipated that for-profit corporations would be covered as “persons”

under RFRA. RFRA, as the majority notes, was enacted by Congress in response

8-



Case: 1:13-cv-03292 Document #: 19-5 Filed: 07/15/13 Page 9 of 35 PagelD #:178

to the Supreme Court’s decision in Employment Division v. Smith, 494 U.S. 872

(1990), which construed the Free Exercise Clause of the First Amendment to hold
that “neutral, generally applicable Jaws may be applied to religious practices even

when not supported by a compelling governmental interest.” City of Boerne v,

Flores, 321 U.S. 507, 514 (1997). In Congress’s view, “the compelling interest
test as set forth in [pre-Smith] Federal court rulings [wals a workable test for
striking sensible balances between religious liberty and competing prior
governmental interests.” 42 U.S.C. § 2000bb(a)(5). Thus, RFRA was intended
“to restore the compelling interest test . . . and to guarantee its application in all
cases where free exercise of religion is substantially burdened.” Id. §
2000bb(b)(1). In short, the purpose of RFRA was restoration of pre-Smith free

exercise jurisprudence, not expansion of the scope of the Free Exercise Clause.

See O Centro, 546 U.S. at 1216 (noting that Congress, by way of RFRA,
“adopt[ed] a statutory rule comparable to the constitutional rule rejected in

Smith.”): Vill. of Bensenville v. Fed. Aviation Admin., 457 F.3d 52, 62 (D.C. Cir.

2006} (*[W]ith RFRA Congress intended to ‘restore’ the standard by which
federal government actions burdening religion were to be judged, not to expand
the class of actions to which the standard would be applied.”).

The relevant context, then, is the body of free exercise case law that existed

at the time of RFRA’s passage. See Bruesewitzv. Wyeth LLC, 131 S. Ct. 1068,

1082 (201 1) (*When all (or nearly all) of the relevant judicial decisions have

9.
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given a term or concept a consistent judicial gloss, we presume Congress intended
the term or concept to have that meaning when it incorporated it into a later-

enacted statute.”) (internal quotation marks omitted); Stewart v. Dutra Constr.

Co., 543 U.S. 481, 490 (2005) (examining “[t]he context surrounding the . . .

enactment” of the statute at issue); Rowland v. Calif. Men’s Colony, 506 U.S.

194, 199 (1993) tholding that context includes “the texts of other related
congressional Acts™)." And the proper inquiry is whether, at the time of RFRA’s
passage, the Supreme Court had said anything about for-profit corporations
possessing and exercising rights under the Free Exercise Clause of the First

Amendment.” Plaintiffs, who carry the burden on this inquiry, provide us with no

' Obviously, there were no “related congressional Acts” that existed at the
time of RFRA’s passage. Because, however, RFRA was intended to effectively
overrule Smith and supplement the existing body of free exercise case law, City
of Boerne, 521 U.S. at 531 (noting that RFRA was intended “to attempt a
substantive change in constitutional protections™), it is precisely that existing
body of free exercise case law that provides the proper context for understanding
the text of RFRA.,

* The majority ignores this inquiry and instead concludes, after discussing
religious exemptions contained in Title VII, the Americans with Disabilities Act,
and the National Labor Relations Act, that “Congress knows how to craft a
corporate religious exemption, but chose not to do so in RFRA.” Maj. Op. at 28,
But those statutes, all of which address the relationship between an employer and
an employee, are significantly different than RFRA and, in my view, do not
support the majority’s assumption that Congress anticipated that for-profit
corporations would be deemed “persons™ under RFRA. Indeed, I believe we must
assume just the opposite since, at the time of RFRA’s passage, Congress had
never exempted for-profit corporations, on the basis of religious reasons, from
any of these employment-related laws. As I discuss in greater detail below,
affording for-profit corporations rights under RFRA effectively creates a

(continued...)

-10-
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persuasive authority.” Indeed, they don’t even directly address this question. Not
because they have overlooked precedent. But rather because none exists. At the
time of RFRA’s passage, the Supreme Court had never addressed whether, let
alone recognized that, a for-profit corporation possessed free exercise rights
under the First Amendment. In other words, during the 200-year span between

the adoption of the First Amendment and RFRA’s passage, the Supreme Court

*(...continued)
religious-based exemption to any number of federal statutes, including all of
those that impact the employer-employee relationship. Because, however,
Congress has never expressly created any such exemption in any employment-
related laws, it is improper for us to effectively create such exemptions based
upon Congress’s silence in emploving the term “person” in RFRA,

* The majority properly acknowledges, as it must, that the plaintiffs carry
two related burdens at this stage of the proceedings. First, to establish their
entitlement to a preliminary injunction. Maj. Op. at 24, Second, to prove that
there is a substantial likelihood that they will establish “a prima facie case under
RFRA by showing that the government substantially burdens a sincere religious
exercise.” Id. at 19. But in addressing whether Hobby Lobby and Mardel “can
take advantage of RFRA’s protections,” Maj. Op. at 31, the majority quite clearly
places the burden of persuasion on the defendants, rather than on the plaintiffs
who, as the parties seeking relief under RFRA and the movants seeking
preliminary injunctive relief, properly carry that burden. In particular, the
majority, rather than examining what precedents, if any, the plaintiffs can muster
in support of their position, focuses almost exclusively on the defendants’
arguments in opposition to the plaintiffs’ RFRA claims. E.g., at 26 (“The
government makes two arguments for why this is not the case.”), id. (*We reject
both of these arguments.”), 32 (“we do not see what the government sees in
Amos”), id. (“Nor do the other post-RFRA circuit cases on which the government
relies provide more guidance.”), 34 (“to the extent the government sees Spencer
and Qreat Falls as following principles laid down in Amos . . . we disagree.”), id.
(“In conclusion, the government has given us no persuasive reason to think that
Congress meant ‘person’ in RFRA to mean anything other than its default
meaning in the Dictionary Act™).

-11-
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consistently treated free exercise rights as confined to individuals and non-profit

religious organizations. E.g., Jimmy Swaggart Ministries v. Bd. of Equalization

of Calif., 493 U.S. 378 (1990) (addressing free exercise claims asserted by

religious organization); Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203,

223 (1963) (holding that the purpose of the Free Exercise Clause is “to secure
religious liberty in the individual by prohibiting any invasions thereof by civil

authority.”) (emphasis added). And, in United States v. Lee, 455 U.S. 252

(1982), decided approximately a decade prior to RFRA’s enactment, the Supreme
Court emphasized that “{wlhen followers of a particular sect enter into
commercial activity as a matter of choice, the limits they accept on their own
conduct as a matter of conscience and faith are not to be superimposed on the
statutory schemes which are binding on others in that activity.” Id, at 261, In
light of this body of precedent, the only reasonable conclusion we can draw is
that Congress, in employing the term “person” in RFRA, anticipated that it would
encompass only individuals and non-profit religious organizations.

The limitation of RFRA’s applicability to individuals and non-profit
religious organizations is reinforced by examining the legislative history of
RFRA. In discussing the "BACKGROUND AND NEED” for RFRA, Congress
noted “that the right to observe one’s faith, free from Government interference, . .
. 1s enshrined in the free exercise clause of the first amendment.” Religious

Freedom Restoration Act of 1993, S. Rep. 103-111 (1993), reprinted in 1993

-12-
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U.S.S.C.AN. 1892, 1893-94 (emphasis added). In turn, Congress recognized that
“[t]his fTundamental constitutional right may be undermined . . . by governmental
rules of general applicability which operate to place substantial burdens on
individuals® ability to practice their faiths.” 1d. at 1894 (emphasis). Congress
further stated that “[tfhe extent to which the Free Exercise Clause requires
government to refrain from impeding religious exercise defines nothing less than
the respective refationships in our constitutional democracy of the individual to
government and to God.” Id. at 1897 (emphasis added). Later, in discussing the
intended purpose of RFRA and its impact on other areas of the law, Congress
made explicit reference to “religious institutions™ and “religious organizations.”
1d. at 1898 (*The act thus would not require such a justification for every
government action that may have some incidental effect on religious
institutions.”), 1902 (“the courts have long adjudicated cases determining the
appropriate relationship between religious organizations and government.”).
Entirely absent from the legislative history, however, is any reference to for-profit
corporations. In short, Congress clearly recognized that individuals and religious
organizations enjoy free exercise rights, and thus it anticipated that RFRA’s reach
would extend to them. But nowhere is there any suggestion that Congress
foresaw, let alone intended that, RFRA would cover for-profit corporations.
Consequently, it comes as no surprise that not a single case, until now, has

extended RFRA’s protections to for-profit corporations. Although the majority

-13-
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finds significance in the Supreme Court’s O Centro decision, sec Maj. Op. at 27
(“the Supreme Court has affirmed the RFRA rights of corporate ¢laimants™), the
fact of the matter is that the plaintiff in O Centro was a New Mexico non-profit
corporation, specifically “[a] religious sect with origins in the Amazon
Rainforest.” 546 U.S._at 423, Thus, O Centro is entirely consistent with pre-
RFRA free exercise precedent and tells us nothing about RFRA s application 1o
for-profit corporations.

The same can be said for Citizens United v. FEC, 558 U.S. 310 (2010). In

Citizens United, the Supreme Court held that corporations have free speech rights

under the First Amendment. But that holding has no bearing on our assessment of
RFRA’s “context” because it was issued nearly twenty years after RFRA's
enactment, and it dealt with a different provision of the First Amendment than the

one Congress was concerned with in RFRA. See generally Conestoga Wood

Specialities Corp. v. Sebelius, — F.Supp.2d —, 2013 WL 140110 at *7(E.D. Pa.

Jan. 11, 2013) (“Although [the Free Speech and Free Exercise Clauses] reside
within the same constitutional amendment, these two provisions have vastly
different purposes and precedents, and we decline to make the significant leap
Plaintiffs ask of us without clear guidance from Congress or the Supreme
Court.”). In short, a 2010 Supreme Court decision concerning the First
Amendment free speech rights of a corporation cannot, in retroactive fashion,

impact our determination of what Congress intended when it enacted RFRA in

-14-
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1993.*
In sum, “there is no plausible basis for inferring that Congress intended or
could have anticipated” that for-profit corporations would be covered by RFRA.

McQuiggin v. Perkins, 133 S. Ct. 1924, 1942 (2013) (Scalia, J., dissenting). The

majority’s conclusion to the contrary thus “amounts to a pure judicial override of
the statute Congress enacted.” Id.
C.

Having concluded that Hobby Lobby and Mardel qualify as “persons™ for
purposes of RFRA, the majority in turn concludes, “as a matter of constitutional
faw, [that] Free Exercise rights may extend to some for-profit organizations.”
Maj. Op. at 26. In doing so, the majority purports to rely on the precise body of
case law that it ignored in assessing the “context” of RFRA, i.e., pre-RFRA
“jurisprudence regarding who can bring Free Exercise claims.” Maj. Op. at 36.
And, despite the fact that, as | have explained, this jurisprudence does not include

a single case extending free exercise rights to for-profit corporations, the majority

* To the extent the majority means to suggest that RFRA can incorporate
evolving free exercise or First Amendment case law, that view is simply wrong.
Although RFRA originally defined free exercise as “the exercise of religion under
the First Amendment to the Constitution, 42 U.S.C. § 2000bb-2(4) (1999},
Congress subsequently amended this part of RFRA to instead provide a fixed
statutory definition of religious exercise for both RFRA and the Religious Land
Use and Institutionalized Persons Act of 2000. This fixed statutory definition
makes no reference to the First Amendment and instead provides that “religious
exercise” includes “any exercise of religion, whether or not compelled by, or
central to, a system of religious belief.” 42 U.S.C. § 2000cc-3(7)(A).

-15-
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concludes, remarkably, that at least some for-profit corporations enjoy free
exercise rights.
How does the majority arrive at this conclusion? It first asserts, correctly,

that the Supreme Court has recognized “‘a right to associate for the purpose of . .

.exercis[ing] . .. religion,”” Maj. Op. at 37 (quoting Roberts v. U.S. Jaycees, 468
U.5. 609, 618 (1984) (addressing claim brought by non-profit civic and service
organization)), and that, consequently, “the Free Exercise Clause at least extends
to associations like churches—including those that incorporate,” id.” It then
asserts, again correctly, that “the Supreme Court has settled that individuals have
Free Exercise rights with respect to their for-profir businesses,” i.e., sole

proprietorships. Id. at 38 (emphasis in original; citing Lee and Braunfeld v.

Brown, 366 U.S. 599 (1961)).
From there, however, the majority abandons its purported examination of
pre-RFRA jurisprudence and “wander{s] into uncharted areas of the law with no

-

compass other than [its] own opinions about good policy.” Denver Area Educ,

Telecomm. Consortium, Inc. v. F.C.C., 518 U.S. 727 (1996) (Kennedy, J.,

concurring in part and dissenting in part). To begin with, the majority, noting

> In doing so, the majority cites to, but does not place significant reliance
on, the Supreme Court’s decision in Citizens United. Maj. Op. at 37. As | have
already explained, I agree that Citizens United, which held that corporations have
free speech rights under the First Amendment, has no bearing on the outcome of
this appeal.

-16-
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that the First Amendment was intended by Congress to protect not only belief but
conduct, suggests that “religious conduct includes religious expression . . .
communicated by . . . for-profit corporations,” Maj. Op. at 39, such as the alleged
efforts by Hobby Lobby and Mardel to “proselytize by purchasing hundreds of
newspaper ads to “know Jesus as Lord and Savior,”” id. at 40 (quoting JA at 24a).
But the majority cites to no authority suggesting that Congress, either at the time
of the First Amendment’s adoption or the passage of RFRA, remotely considered,
fet alone firmly believed, that for-profit corporations, as entities separate from the
individuals that form them, could “exercise religion.”

Indeed, at the time of RFRA’s passage, the law had long distinguished
between categories of corporations based upon “the specific purposes of their

creation.” Bank of Augusta v, Earle, 38 U.S. 519, 580 (1839); see Lankford v.

Menefee, 145 P. 375, 378 (Okla. 1914) (“Every such corporation must be
organized or incorporated for a particular purpose.”). In particular, “corporations
[welre, from the particular purposes to which they [we]re devoted, denominated
spiritual, and some lay; and the latter . . . again divided into civil and

"

eleemosynary corporations.™ Trustees of Dartmouth College v. Woodward, 17

° 1In this case, it is quite clear even from the little we know about Hobby
Lobby and Mardel that, notwithstanding the intentions of the Green family to
operate them in a manner consistent with Biblical principles, they were created
for the specific purpose of selling goods and making a profit. In other words,
nothing in the record on appeal remotely suggests that Hobby Lobby and Mardel

(continued...)
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U.S. 518, 668 (1819). And, quite logically, only those “spiritual” corporations,
i.e., non-profit religious organizations, had been recognized as having the ability

to “exercise religion.”

In turn, the majority, citing Citizens United, asserts there is “no reason
[why] the Supreme Court would recognize constitutional protection for a
corporation’s political expression but not its religious expression.” Maj. Op. at
40. But, as | have already noted, there are a number of reasons why we must not

allow Citizens United to impact our assessment of what Congress anticipated or

intended when 1t enacted RFRA: Citizens United was issued nearly twenty years

after RFRA; it dealt with the Free Speech Clause rather than the Free Exercise
Clause of the First Amendment; and “mark[ed] a dramatic break from™ the

Court’s prior Free Speech precedents. Citizens United, 558 U.S. at 394 (Stevens,

J., dissenting).

The majority next states that it “cannot see why an individual operating for
profit retains Free Exercise protections but an individual who incorporates—even
as the sole shareholder-—does not, even though he engages in the exact same
activities as before.” Maj. Op. at 40. The obvious response to this is that, in the

latter situation, a new entity separate from the natural individual has been formed.

°(...continued)
were created primarily to function as a vehicle through which a group of believers
could associate and collectively exercise their religion,
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The Supreme Court has clearly stated that “incorporation’s basic purpose is to
create a distinct legal entity, with legal rights, obligations, powers, and privileges
different from those of the natural individuals who created it, who own it, or

whom it employs.” Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 163

(2001). Consistent with these principles, Oklahoma law, under which Hobby
Lobby and Mardel were created and continue to exist, provides that “even a
family corporation is a separate and distinct legal entity from its sharcholders.”

Sautbine v. Keller, 423 P.2d 447, 45] (Okla. 1966); see Fanning v. Brown, 83

P.3d 841, 846 (Okla. 2004) (“Generally, a corporation is regarded as a legal
entity, separate and distinct from the individuals comprising it.”).” And, as | have
noted, the specific purpose for which this new entity is created matters greatly to
how it will be categorized and treated under the law.

The majority, obviously aware of these legal distinctions, asserts that
“[t]his cannot be about the protections of the corporate form, such as limited
liability and tax rates,” because “[r]eligious associations can incorporate, gain
those protections, and nonetheless retain their Free Exercise rights.” Maj. Op. at
40. In turn, the majority asserts, with no support other than its own view of

public policy. that “sincerely religious persons could find a connection between

" Given the apparent ownership structure of the two corporate plaintiffs in
this case, the majority would apparently have us disregard two organizational
structures: first, the corporate structure of Hobby Lobby and Mardel; second, the
organizational structure of the trusts that actually own Hobby Lobby and Mardel.

-19-
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the exercise of religion and the pursuit of profit.” Id. at 41. Finally, the majority
suggests, most remarkably and again with no support other than its own views,
that the operation of a successtul for-profit corporation can reasonably be viewed
as a “form of evangelism™ on the part of its owners. 1d, Consequently, the
majority concludes, such businesses, which it has effectively deemed “faith-based
businesses” or businesses with a “religious mission,” are entitled to free exercise
rights.

This is nothing short ot a radical revision of First Amendment law, as well
as the law of corporations. But whatever one might think of the majority’s views,
the fact remains that they are wholly unsupported by the language of the Free
Exercise Clause or the Supreme Court’s free exercise jurisprudence, and are thus,

at best, “considerations for the legislative choice.” North Dakota State Bd. of

Pharmacy v. Snyder’s Drug Stores. Inc., 414 U.S. 156, 167 (1973). Adhering to

the Supreme Court’s holdings, as we must, there is, as [ have explained, literally
no support for the proposition that for-profit corporations enjoy free exercise
rights.

Finally, the majority poses a series of hypothetical questions intended to
call into question what it refers to as “the for-profit/non-profit distinction.” E.g.,
Maj. Op. at 41-42 (*What it Congress eliminates the for-profit/non-profit
distinetion in tax law? Do for-profit corporations then gain Free Exercise rights?

Or do non-profits lose Free Exercise rights?”). But that purported distinction is

-20-
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not entirely accurate. As | have explained, the Supreme Court’s free exercise
jurisprudence tells us two key things: non-profit religious organizations, including
those that have assumed the corporate form, enjoy free exercise rights; for-profit
corporations have never been recognized as enjoying free exercise rights.
Whatever theoretical distinctions might be raised by the majority concerning
categories of non-profit corporations are immaterial for purposes of this appeal
because it is undisputed that Hobby Lobby and Mardel are for-profit corporations
focused on selling merchandise to consumers. Under the Supreme Court’s free
exercise jurisprudence, there is no basis for concluding that they enjoy free
exercise rights.

D.

Having concluded that RFRA’s protections may, at least in some instances,
extend to for-profit corporations, the majority proceeds to conclude that Hobby
Lobby and Mardel in particular are entitled to RFRA s protections. In doing so,
the majority lists, but does not otherwise explain, four factors that it considers
relevant to that determination: (1) “Hobby Lobby and Mardel are not publicly
traded corporations™; (2) “they are closely held family businesses with an explicit
Christian mission as defined in their governing principles™; (3) “[t]he Greens . . .
have associated through Hobby Lobby and Mardel with the intent to provide
goods and services while adhering to Christian standards as they see them, and

they have made business decisions according to those standards™: and (4) “the
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Greens are unanimous in their belief that the contraceptive-coverage requirement
violates the religious values they attempt to follow in operating Hobby Lobby and
Mardel.” Maj. Op. at 44.

In my view, these factors are problematic. To begin with, the first and
second factors emphasize the fact that Hobby Lobby and Mardel are closely held
corporations. But the majority offers no explanation as to why that factor is key
in atfording Hobby Lobby and Mardel rights under RFRA. And, in turn, the
majority fails to explain whether (or why) registration as a publicly held
corporation deprives a for-profit corporation of rights under RFRA.

As | see it, the publiciy-held/closely-held distinction identified in the first
and second factors, as well as the “unanimity of belief” mentioned in the fourth
factor, are relevant only to the extent that they allow the majority to take into
account the personal religious beliefs of the corporations’ founders and owners —
although, as [ have noted, the Greens apparently do not directly own Hobby
Lobby or Mardel, but rather these corporations are owned by trusts that are not
named as party plaintiffs. Indeed, the majority’s stated third and fourth factors
make that clear by emphasizing the Greens’ religious beliefs in general, and their
beliefs regarding the contraceptive-coverage requirement in particular. But by
doing so, the majority disregards the legal distinctions between the corporate
entities and the individual founders/owners. Nothing that I am aware of in federal

or Oklahoma state law allows the majority to do so. To be sure, “Oklahoma has

9.
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tong recognized the doctrine of disregarding the corporate entity in certain
circumstances.” Fanning, 85 P.3d at 846. In particular, Oklahoma “[c]ourts may
disregard the corporate entity and hold stockholders personally liable for
corporate obligations or corporate conduct under the legal doctrines of fraud, alter
ego and when necessary to protect the rights of third persons and accomplish

LE)

justice.” Id. Neither the plaintiffs nor the majority, however, cite to a single case
that would aliow us to employ these doctrines in a situation such as this.
Moreover, as some of the defendants’ amici have noted, it is simply unreasonable
to allow the individual plaintiffs in this case to benefit, in terms of tax and
personal liability, from the corporate/individual distinction, but to ignore that
distinction when it comes to asserting claims under RFRA.

Although the plaintiffs have argued that Hobby Lobby and Mardel may
bring RFRA claims on behalf of the individual plaintiffs in a representative
capacity, there is no indication that the majority agrees with that argument or is
otherwise relying on the doctrine of associational standing. Indeed, the majority
appears to recognize that the doctrine of associational standing does not apply to

the alleged facts of this case. Maj. Op. at 44 n.11 (“This is not a special case of

associational standing.”); see United Food and Comm. Workers Union Local 751

v. Brown Group, Inc.. 517 U.S. 544, 552 (1996) (discussing “{t]he modern

doctrine of associational standing, under which an organization may sue to

redress its members’ injuries, even without a showing of injury to the association

3.
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itself™); Harris v. McRae, 448 U.S. 297, 321 (1980) (holding that a non-profit

religious organization lacked associational standing to assert the free exercise
rights of its members). But, notwithstanding its apparent rejection of plaintiffs’
associational standing argument, the majority nevertheless looks to the religious
beliefs of the individual plaintiffs in assessing whether the corporate plaintiffs,
Hobby Lobby and Mardel, are entitled to protection under RFRA.

To be sure, the second factor listed by the majority emphasizes the
purported “explicit Christian mission™ of the two corporate plaintiffs. But all we
know at this point, based upon the limited record, is that Hobby Lobby's
statement of purpose allegedly includes a reference to “Biblical principles.” JA at
22a. Precisely why that is sufficient to accord Hobby Lobby rights under RFRA
is unexplained by the majority. Indeed, the majority dodges several related

questions: (1) whether a corporation can “believe” at all, see Citizens United, 130

S. Ct. at 972 (*It might also be added that corporations have no consciences, no
beliefs. no feelings, no thoughts, no desires.”) (Stevens, J., concurring in part and
dissenting in part); (2) if so, precisely how courts are to go about determining a
for-profit corporation’s religious beliefs, and (3) whether a for-profit corporation
has “cognizable religious liberties independent of the people who animate™ it,

Grote v. Sebelius, 708 F.3d 850, 856 (7th Cir. 2013) (Rovner, J., dissenting).

Curtously, the majority declines to indicate whether the four factors it

mentions are intended to be exclusive, or even controlling. Maj. Op. at 45 (“We

4.
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need not decide today whether any of these factors is necessary.”™). Likewise, it
refuses to address concerns raised by the defendants concerning how the factors
might translate to “a large publicly traded corporation [seeking] to assert religious
rights under RFRA.” Id. at 44. Thus, the precise scope of the majority’s holding
remains unclear. That said, however, it is difficult to imagine why the majority’s
holding would not apply to any number of large, closely-held corporations that
employ far more employees, and generate substantially more revenue, than Hobby
Lobby and Mardel.

And, if all it takes for a corporation to be categorized as a “faith based
business™ for purposes of RFRA is a combination of a general religious statement
in the corporation’s statement of purpose and more specific religious beliefs on
the part of the corporation’s founders or owners, the majority’s holding will have,
intentionally or unwittingly, opened the floodgates to RFRA litigation challenging
any number of federal statutes that govern corporate affairs (e.g., Title VII of the

Civil Rights Act of 1964, the Fair Labor Standards Act).® See City of Boerne,

* Americans United for Separation of Church and State assert in their
amicus brief, and I agree, that the majority’s holding

would transcend the provision of coverage for contraception. A

Jehovah’s Witness could choose to exclude blood transfusions from

his corporation’s health-insurance coverage. Catholic-owned

corporations could deprive their employees of coverage for end-of-

life hospice care and for medically necessary hysterectomies.

Scientologist-owned corporations could refuse to offer their

employees coverage for antidepressants or emergency psychiatric

(continued...)
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521 U.S. at 532 (noting that RFRA’s “[s]weeping coverage” has the potential to
“displace] laws and prohibit[] official actions of almost every description and
regardless of subject matter.™); id. at 534 (noting the potential of RFRA to exact
“substantial costs . . ., both in practical terms of imposing a heavy litigation
burden on the [government] and in terms of curtailing [its] traditional general
regulatory power™). In short, the majority’s holding threatens to entangle the
government in the impermissible business of determining whether for-profit
corporations are sufficiently “religious” to be entitled to protection under RFRA

from a vast array of federal legislation. See Snvder v, Murray City Corp., 159

F.3d 1227, 1243 (10th Cir. 1998) (Lucero, J., concurring) (“{A]s Madison
recognized, ‘religion flourishes in greater purity, without than with the aid of
Government.”” (alteration omitted) (quoting James Madison, Memorial and
Remonstrance against Religious Assessments (1783), in The Complete Madison
309 (S. Padover ed. 1953)).

E.

For all of these reasons, I reject the majority’s conclusion that Hobby

*(...continued)
treatment. And corporations owned by certain Muslims, Jews, or
Hindus could refuse to provide coverage for medications or medical
devices that contain porcine or bovine products — including
anesthesia, intravenous fluids, prostheses, sutures, and pills coated
with gelatin.
Br. of Amici Curiae Am. United for Separation of Church and State, Inc., at 35.
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Lobby and Mardel are “persons™ exercising religion for purposes of RFRA. And,
consequently, I conclude on that basis that Hobby Lobby and Mardel have failed
to carry their burden of establishing a likelihood of success on the merits of their
RFRA claims.

V. Substantial Burden

In the second part of its merits analysis, the majority addresses the question
of “whether the contraceptive-coverage requirement constitutes a substantial
burden on plaintiffs’ exercise of religion.” Maj. Op. at 45. At the outset, the
majority purports to “identify the religious belief in this case.” 1d. at 52. But it
commits two errors in doing so.

To begin with, the majority once again conflates the alleged beliefs of the
individual and corporate plaintiffs. In particular, the majority states that “{t]he
corporate plaintiffs believe life begins at conception.” [d. To be sure, the
complaint reasonably alleges that the individual plaintiffs possess this belief. But
nothing in the plaintiffs’ complaint suggests that Hobby Lobby or Marde! have
ever taken an official stance on this particular topic. Instead, the complaint
alleges only that Hobby Lobby’s statement of purpose makes reference to
“Biblical principles.” JA at 22a. Consequently, the majority is left to treat the
religious beliefs of the individual plaintiffs as those of Hobby Lobby and Mardel,
even though doing so violates basic principles of corporation law.

The majority also fails ta carefully parse, and thus overstates, the nature of

27
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the plaintiffs’ religious beliefs. It is undisputed that the individual plaintiffs
believe, as part of their religion, that “life begins at conception.” Maj. Op. at 52.
But, in addition to erroneously treating these beliefs as belonging to the corporate
plaintiffs, the majority erroneously concludes that these beliefs encompass the
plaintiffs’ views regarding the contraceptive drugs Plan B and Ella, as well as
certain intrauterine devices,

I'agree that the clear offshoot of plaintiffs’ belief that life begins at
conception is their belief, also religious in nature, that any action that threatens to
harm a fertilized egg, including by preventing it from implanting in the uterus, is
immoral. But what is the connection between these religious beliefs and
plaintiffs” opposition to Plan B, Ella, and certain intrauterine devices? According
to plaintiffs” complaint and their motion for preliminary injunction, it is
statements from the Food and Drug Administration (FDA), in particular an “FDA
birth control guide,” suggesting “that Plan B and Ella may work by preventing
‘attachment (implantation)’ of a fertilized egg to a woman’s uterus.” JA at 33a

{complaint); see id. at 50a (allegation in complaint that “{sJome FDA-approved

‘contraceptives’ cause abortions.”) and 70a (reference in motion for preliminary
injunction to “FDA Birth Control Guide™). In other words, the connection is not
one of religious belief, but rather of purported scientific fact, i.e., how the
challenged contraceptives operate to prevent pregnancy. Consequently, rather

than being off limits to examination, plaintiffs’ allegations regarding the abortion-

28~
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causing potential of the challenged drugs are subject not only to examination but
evidentiary proof. In short, they must be proven by plaintiffs on the basis of
sufficient evidence.

As | have noted. however, plaintiffs presented no evidence at all during the
hearing on their motion for preliminary injunction. That failure is not entirely
fatal to their claims, because there appears to be agreement among the parties and
amici that certain intrauterine devices actually have, as a matter of scientific fact.
the potential to prevent implantation of a fertilized egg. But there is no such
consensus with respect to the contraceptive drugs challenged by the plaintiffs.
E.g., Br. of Amici Curiae Physicians for Reprod. Health, et al., at 8-15
(discussing the current scientific evidence regarding how the challenged
contraceptive drugs function to prevent pregnancy and asserting that the FDA
labels for these drugs do not reflect this evidence). Consequently, plaintiffs’
tactical decision to present no evidence on this point appears, to me, to prevent
them from establishing that the regulatory requirement to provide healthcare
coverage encompassing these drugs substantially burdens their exercise of
religion.

V. Remaining Preliminary Injunction Facrors

I also believe that the plurality errs in its consideration of the three

remaining preliminary injunction factors, i.e., whether Hobby Lobby and Marde]

face irreparable harm, whether the balance of equities tips in favor of Hobby

9.
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Lobby and Mardel, and whether an injunction is in the public interest. The
plurality suggests it is proper for this court to address each of those factors in the
first instance because “[t]he record we have is the record the parties chose to
create below,” Maj. Op. at 63, “this record suffices for us to resolve each of the
remaining preliminary injunction factors,” id., RFRA is analogous to
constitutional law and thus plaintiffs’ likelihood of success on the merits of their
RFRA claims should be considered a determinative factor, id. at 63-64, and the
government did not “contest[] the factual adequacy or accuracy of Hobby Lobby’s
allegations,” all of which were contained in “a verified complaint,” id. at 65.
Surely, however, the plaintiffs, as the parties who unsuccessfully moved for
a preliminary injunction and now appeal from the district court’s decision, must
be required to present some evidence to establish the remaining three preliminary
injunction factors. Although the plurality suggests that the existing record is
sufficient to resolve the remaining factors, the plaintiffs presented literally no
evidence at the preliminary injunction hearing. And, although it is true that
plaintiffs filed a verified complaint, defendants have not yet had an opportunity to
file an answer to the complaint. Thus, we do not yvet know which of the
plaintiffs’ allegations might be admitted by the defendants. Finally, we must not
forget that the district court denied plaintiffs’ motion for preliminary injunction
based solely on its conclusion that plaintiffs failed to demonstrate a probability of

success on the merits of their RFRA claims. JA at 228a-229a. Consequently, the
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district court concluded “it {wa]s unnecessary to determine whether the three
other [preliminary injunction] factors tip[ped] in [plaintiffs’] favor.” Id. at 229a
n.19. it is thus completely understandable why the defendants in this appeal have
focused their arguments on the likelihood of success factor: that, as [ have noted,
was the sole basis for the district court’s decision. And, presumably, the
defendants believed, and reasonably so, that if we disagreed with the district
court’s conclusion, we would remand the case to the district court for further
consideration of the remaining three preliminary injunction factors (all of which

the defendants vigorously disputed in opposing plaintiffs’ motion for preliminary

imjunction in the district court proceedings, see id. at 156a-158a).
VI, The Individual Plaintiffs’ Standing to Sue under RFRA

As a final matter, I believe it necessary to briefly address several points
raised by Judge Gorsuch and Judge Matheson regarding the Article I1I standing of
the individual plaintiffs.

At the outset of his concurring opinion, Judge Gorsuch asserts that “[n]o
one before us disputes that the [regulation} compels Hobby Lobby and Mardel to
underwrite payments for drugs or devices that can have the effect of destroying a
fertilized human egg.” Gorsuch Op. at I. As [ have already explained, however,
there are, indeed, factual disputes regarding the actual potential of the challenged
drugs to destroy a fertilized human egg. And because the plaintiffs collectively

failed to present any evidence to support their allegations regarding these
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challenged drugs, there is no basis upon which a preliminary injunction could be
issued that relieves Hobby Lobby and Mardel from offering its employees
coverage for those drugs.

Judge Gorsuch proceeds to suggest that there are two bases upon which the
individual plaintiffs have Article Ill standing. First, he suggests the individual
plaintiffs have Article 111 standing “because the company shares of which they are
the beneficial owners would decline in value if the mandate’s penalties for non-
compliance were enforced.” ld. at 6. Although there is no disputing the principle
that “shareholders suffer injury in the Article HI sense when the corporation
incurs significant harm, reducing the return on their investment and lowering the

value of their stockholdings,” Grubbs v. Baijles, 445 F.3d 1275, 1280 (10th Cir.

2006), the problem in this case is that, as far as we know, the individual plaintiffs
are not the shareholders of Hobby Lobby and Mardel. Rather, plaintiffs’
complaint alleges that both corporations are owned by trusts. JA at 13a. Thus,
there i1s no basis in the limited record on appeal for concluding that the individual
plaintiffs can rely on this principle of Article I standing. And even if we were
to assume otherwise, [ agree with the views expressed in Section I1 of Judge
Bacharach’s concurring opinion that Congress did not abrogate prudential-
standing restrictions in RFRA and that the shareholder standing rule would

prevent the individual plaintiffs from asserting distinct ¢claims under RFRA.
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Judge Gorsuch and Judge Matheson, in their separate concurring opinions,
also suggest that the individual plaintiffs have Article II standing on the basis of
a novel “management standing” rule. As Judge Gorsuch describes it in his
concurring opinion, the individual plaintiffs, “as the exclusive and controlling
owners of Hobby Lobby and Mardel, are the human beings who must direct the
corporations to comply with the {contraceptive-coverage regulation] and do so in
defiance of their faith.” Gorsuch Op. at 10. On this point, | agree with Judge
Bacharach that the so-called “choice” that results from the contraceptive-coverage
regulation “falls solely on the two corporations, and the [individual plaintiffs]’
injury is not directly or personally created by the Affordable Care Act.”
Bacharach Op. at 10.

In addition, to the extent the individual plaintiffs in this case are involved
in the corporate decisionmaking of Hobby Lobby and Mardel, | am not persuaded
that the contraceptive-coverage regulation imposes a substantial burden on the
exercise of their religion. The contraceptive-coverage regulation requires
employers such as Hobby Lobby and Mardel to provide to their employees health
insurance coverage for the full range of FDA-approved contraceptive drugs and
devices. Period. Although the plaintiffs, and in turn Judge Matheson, artfully
suggest that compliance with the regulation “would assist others in using
particular contraceptives,” Matheson Op. at 15, the fact of the matter is that the

regulation is drug/device-neutral. And the decision of a female employee as to
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which contraceptive drug or device to use remains a private matter of individual
choice. Thus, neither an employer, nor its officers and directors, by choosing to
comply with the contraceptive-coverage regulation, become a party to, or

otherwise encourage, an individual employee’s decision to use a particular drug

or device. See Grote, 708 F.3d at 865 (Rovner, J., dissenting) (*No individual

decision by an employeer and her physician—be it to sue contraception, treat an
infection, or have a hip replaced—is in any meaningful sense the [employer’s or

company owner’s] decision or action.”™); ¢f, Zelman v. Simmons-Harris, 536 U.S.

639, 652 (2002) (upholding a state school voucher program on the ground that
“[t]he incidental advancement of a religious mission . . . is reasonably attributable
to the individual [voucher] recipient, not to the government, whose role ends with
the disbursement of benefits.”). But, by recognizing a new “management
standing” rule applicable to the individual plaintiffs, Judge Gorsuch and Judge
Matheson “upend th[is] traditional understanding” and effectively conclude “that
when a company insures its employees’ health care, a company owner indeed is a
party to that care, with a cognizable religious interest in what services are made
available to the employee.” Grote, 708 F.3d at 865 (Rovner, J., dissenting). In
my view, “[hjolding that a company [owner]’s religious beliefs and practices are
implicated by the autonomous health care decisions of company employees, such
that the obligation to insure those decisions, when objected to by [the owner],

represents a substantial burden on that [owner]’s religious liberties [is] an
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[unduly] expansive understanding of what acts in the commercial sphere
meaningfully iterfere with an individual’s religious beliefs and practices.” ]d. at

866.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MARTIN OZINGA 11, ef al.,

U.S. DEPARTMENT OF HEALTH &
HUMAN SERVICES, ef al.

V.

Plaintiffs,

Case No. 1:13-¢v-3292-TMD

Defendants,

i i T T e

[PROPOSED] PRELIMINARY INJUNCTION ORDER

The Court, having reviewed Plaintiffs’ Motion for Temporary Restraining Order

Pending Ruling on Motion for Preliminary Injunction, and their Plaintiffs’ Memorandum

In Support Of Their Motion for Preliminary Injunction, the Defendants agreeing not to

oppose the motion to the extent premised on Plaintiff’s RFRA claim, hereby grants the motion

and orders as follows:

1.

Defendants, their agents, officers, and employees, are enjoined, until thirty (30)
days after any mandate denying such injunctive relief issues from the United
States Circuit Court for the 7th Circuit Court of Appeals in Korte, et al. v.
Sebelius, ef al., Appeal No. 12-3841, and Grote v. Sebelius, et al. consolidated
with Korte as Appeal No. 13-1077, from enforcing against Plaintiffs, their
employee heaith plans, any group health insurance coverage provided in
connection with such plans, and/or their insurers the statute and regulations that

require Plaintiffs to provide their employees insurance coverage for “[a]ll Food

and  Drug Administration approved contraceptive methods, sterilization
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procedures, and patient education and counseling for all women with
reproductive capacity,” Fed. Reg. 8725. This injunction includes the substantive
reguirements imposed in 42 UL.S.C. § 300gg-13(a)(4), Pub. L. 111-148, §1563(¢)-
(), as well as the application of any penalties, fines, assessments, or any other
enforcement actions for noncompliance, including but without limitation those
found in 26 U.S.C. §§ 4980D, 4980H, and 29 U.S.C. §§ 1132, 1183d, and any
determination that any such requirement is applicable to the Plaintiffs,

IT15 SO ORDERED.

Date:

The Honorable Thomas M. Durkin

b
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CERTIFICATE OF SERVICE

The undersigned, one of plaintiffs’ counsels, hereby certify that on July 12, 2013, a true
and correct copy of the foregoing Plaintiffs’ Memorandum in Support of Their Motion for
Preliminary Injunction was caused to be filed electronically with this Court through the
CM/ECF filing system and on the counsel listed below for the Defendants, by e-mail as

indicated:

Ben Berwick,

Trial Attorney

U.S. Department of Justice, Civil Division,
Federal Programs Branch

20 Massachusetts Avenue NW, Room 7306
Washington, DC 20530

Direct Dial: 202.305.8573
Benjamin. L. Berwickfwusdoi.gov

By: ___/s/ Kevin Edward White

Of Counsel:

Thomas Brejcha

Peter Been

THOMAS MORE SOCHETY

29 South LaSalle St. - Suite 440
Chicago, IL 60603

Tel. 312-782-1680

Fax 312-782-1887

Samuel B. Casey

Amy T. Pedgano

JUBILEE CAMPAIGN USA — LAw OF LIFE PROJECT
8689-C Mamn Street

Fairfax, VA 22031 USA

Tel. 202-587-5652 or 703-303-0791
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Kevinn Edward White

KEVIN EDWARD WHITE & ASSOCIATES
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