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In this lawsuit, Plaintiff Freedom From Religion Foundation (“FFRF”) seeks to 

have a war memorial with a statue of Jesus on it removed from a commercial ski 

resort on which it stands. For nearly sixty-five years, the memorial has stood 

without controversy in a wooded area among the ski runs at Whitefish Mountain 

Resort. FFRF now complains that the memorial comprises a government 

endorsement of religion that must be removed under the First Amendment’s 

Establishment Clause, because the memorial—like the ski runs surrounding it—

stands on Forest Service land.  

FFRF’s Complaint should be dismissed because it cannot rely on the sole basis it 

asserts for standing: associational “offended observer” standing. As an organization, 

FFRF itself has suffered (and can suffer) no offended observer injury from the 

memorial. Nor has it identified in the complaint any of its members or other natural 

persons who have been injured. Even though counsel and the Court discussed 

amending FFRF’s complaint to include as-yet-unidentified individuals who have 

actually seen the memorial, FFRF failed to do so by the June 29, 2012 deadline set 

by the Court. For this reason, Intervenor-Defendants William Glidden, Raymond 

Leopold, Norman DeForrest, Eugene Thomas, and Knights of Columbus (Kalispell 

Council No. 1328)—who own and maintain the memorial—request that the Court 

dismiss the Complaint for lack of subject matter jurisdiction under Fed. R. Civ. P. 

12(b)(1).  

Counsel for all parties have been contacted regarding this Motion. Plaintiff 

opposes this Motion and federal Defendants have not taken a position on this 

Motion. 
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FACTUAL BACKGROUND1 

FFRF is a Wisconsin non-stock corporation that “advocates for the separation of 

church and state and educates on matters of non-theism.” Cmplt. ¶ 6. It claims “100 

members in the State of Montana.” Id. No members are identified in the Complaint. 

In two brief paragraphs, FFRF claims that it has standing to challenge the 

memorial because its “membership includes individuals” who had “unwanted” and 

“unwelcome exposure” to the war memorial, Cmplt. ¶ 9, that these unnamed 

individuals are “frequenters” of the forest, and that some of its “other members” 

have “altered their conduct” and chosen to “forego activities” to avoid the memorial, 

Cmplt. ¶¶ 9, 58. No other details are provided about who these members might be, 

when they allegedly viewed the memorial, how they reacted, or how they 

purportedly altered their conduct. 

At the preliminary pretrial conference on June 5, 2012, the Court noted the 

importance, for purposes of standing, of identifying the affected individuals, and 

asked whether FFRF has any members “that actually recreate up at Big Mountain.” 

Transcript of June 5, 2012 Conference, attached as Exhibit A (“Tr.”) at 7. Counsel 

for FFRF responded, “we will be identifying specific members . . . as you indicated, 

standing is always an issue in these cases,” and noted that FFRF “usually do[es] 

identify specific members and for some reason . . . didn’t in this particular 

Complaint.” Tr. 7, 8. Counsel for FFRF further represented to the Court that, when 

this defect “was drawn to [his] attention,” he “went back” and “compiled the list of 

                                            
1 The factual background set forth in this section is drawn from FFRF’s complaint 

which is treated as true for purposes of this motion only. 
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specific members who have had access and exposure.” Tr. 8. The Court and counsel 

for FFRF discussed adding the names of such members by the June 29, 2012 

deadline to amend its pleadings. Tr. 38. Despite this discussion, the Court’s 

deadline of June 29, 2012 for curing the defect passed over a month ago, but FFRF 

has failed to amend its complaint. 

After counsel for Intervenors contacted counsel for Plaintiff on July 30, 2012 to 

determine whether Plaintiff opposed this Motion, counsel for Plaintiff sent an email 

purporting to identify FFRF members who counsel claimed were affected by the 

memorial. This email is attached as Exhibit B.  

APPLICABLE LEGAL STANDARD 

This Court must dismiss the lawsuit if it finds that it “lack[s] subject matter 

jurisdiction” over FFRF’s claims. Fed. R. Civ. P. 12(b)(1). When, as here, the 

defendant attacks the allegations of the complaint as insufficient to confer subject 

matter jurisdiction, “[a]ll allegations of material fact must be taken as true and 

construed in the light most favorable to the non-moving party.” Federation of 

African American Contractors v. City of Oakland, 96 F.3d 1204, 1207 (9th Cir. 

1996). However, courts do not accept the “truth of legal conclusions merely because 

they are cast in the form of factual allegations.” Warren v. Fox Family Worldwide, 

Inc., 328 F.3d 1136, 1139 (9th Cir. 2003). “The plaintiff bears the burden of 

establishing” each of the elements of standing. Braunstein v. Arizona Dept. of 

Transp., 683 F.3d 1177, 1184 (9th Cir. 2012). 

When deciding a challenge to a complaint under Rule 12(b)(1), a court must 

therefore determine whether the complaint alleges “sufficient factual matter, 
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accepted as true, to state a claim to relief that is plausible on its face.” Terenkian v. 

Republic of Iraq, --- F.3d ----, 2012 WL 2877654 at *4 (9th Cir. July 16, 2012) 

(quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)) (applying the Iqbal standard to 

a motion to dismiss for lack of subject matter jurisdiction). See also Colony Cove 

Props., LLC v. City of Carson, 640 F.3d 948, 955 (9th Cir. 2011), cited in Terenkian, 

2012 WL 2877654 at *4 (applying Iqbal’s standards to a motion to dismiss for lack 

of subject matter jurisdiction). “A claim has facial plausibility when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged.” Iqbal, 556 U.S. at 678. A 

plaintiff therefore cannot offer mere “labels and conclusions” and “a formulaic 

recitation of the elements of a cause of action will not do.” Id.  

ARGUMENT 

FFRF’s complaint fails to identify any FFRF member who has actually seen and 

been offended by the war memorial. This does not meet FFRF’s burden of showing 

associational “offended observer” standing on the face of the complaint. Since the 

time for curing that defect has passed, the complaint must be dismissed.  

I. FFRF lacks standing. 

 

Article III, Section 2 of the Constitution restricts the federal courts to addressing 

actual cases and controversies. “Among the cluster of doctrines that ensure our 

adherence to the case-or-controversy requirement, the ‘doctrine that requires a 

litigant to have ‘standing’ to invoke the power of a federal court is perhaps the most 

important.’” Hickman v. Block, 81 F.3d 98, 101 (9th Cir. 1996) (quoting Allen v. 

Wright, 468 U.S. 737, 750 (1984)). In order to satisfy Article III standing 
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requirements, “a plaintiff must show that (1) it has suffered an ‘injury in fact’ that 

is (a) concrete and particularized and (b) actual or imminent, not conjectural or 

hypothetical; (2) the injury is fairly traceable to the challenged action of the 

defendant; and (3) it is likely, as opposed to merely speculative, that the injury will 

be redressed by a favorable decision.” Nuclear Info. & Res. Serv. v. Nuclear 

Regulatory Comm’n, 457 F.3d 941, 949 (9th Cir. 2006) (quoting Friends of the Earth 

v. Laidlaw Envtl. Servs., 528 U.S. 167, 180–81 (2000)). In this case, FFRF alleges 

only offended observer standing—where the injury is the offense of perceiving 

something that the plaintiff disagrees with—as the basis for its claim. Complaint 

¶¶ 9, 58.2 

A. FFRF cannot have offended observer standing in its own right. 

 

Although offended observer standing in Establishment Clause cases is 

“particularly elusive”3 because of the inherently subjective nature of the offense 

taken, plaintiffs must still allege a “concrete, particularized injury—not an abstract, 

generalized grievance.” Buono v. Norton, 371 F.3d 543 (9th Cir. 2004) (citing Valley 

Forge Christian Coll. v. Americans United for Separation of Church & State, Inc., 

454 U.S. 464 (1982)) (emphasis added).4 Under Ninth Circuit precedent, offended 

                                            
2 For example, FFRF has not raised any claim of taxpayer standing, presumably 

because it would fail under Hein v. Freedom From Religion Foundation, 551 U.S. 

587 (2007) (Executive Branch action does not fall within the narrow Establishment 

Clause exception to the general ban on taxpayer standing). 
3 Vasquez v. Los Angeles County, 487 F.3d 1246, 1250 (9th Cir. 2007). 
4 On appeal, the Supreme Court did not directly address the issue of offended 

observer standing, resolving the case on other grounds. Salazar v. Buono, 130 S.Ct. 

1803 (2009). Justice Scalia’s concurrence did, however, call offended observer 

standing into question: “even assuming that being ‘deeply offended’ by a religious 

display (and taking steps to avoid seeing it) constitutes a cognizable injury, Buono 
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observer standing is constrained by certain limiting circumstances. See Vasquez, 

487 F.3d at 1251, Buono, 371 F.3d at 546-47. Courts have found standing in 

plaintiffs who have had “frequent regular contact” that is “direct” and “unwelcome.” 

Vasquez, 487 F.3d at 1251.  

For example, in Buono, the plaintiff was a retired employee of the forest 

preserve that housed the challenged display. The court held that he had standing 

because he “regularly visit[ed] the Preserve . . . two to four times a year on average.” 

371 F.3d at 546. During these regular visits, Buono claimed he had to forego use of 

a more convenient road in order to access the preserve without coming into contact 

with the challenged display. Under the Ninth Circuit’s view, his specific “inability to 

unreservedly use public land” constituted his injury-in-fact. Id. at 547. 

Similarly, in Vasquez, the court emphasized that the plaintiff was a “member of 

the community” who had been “forced into frequent regular contact” with the 

allegedly religious display and had been “‘directly affected’” by this “‘unwelcome 

direct contact.’” 487 F.3d at 1251. His “daily contact and exposure” was not 

“sporadic and remote” but was deeply “pervasive.” Id. at 1252.   

Constraining offended observer standing by requiring the allegation of 

objectively-ascertainable facts is meant to ensure that the subjective injury alleged 

is not “too tenuous, indirect, or abstract.” Id. at 1251. Allowing subjective injury 

without any constraints would turn the judicial process into “no more than a vehicle 

for the vindication of the value interests of concerned bystanders.” United States v. 

SCRAP, 412 U.S. 669, 687 (1973). The limits on offended observer standing help 

                                                                                                                                             

has made clear that he will not be offended.” Id. at 1826-27. 
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“foreclose[ ] the conversion of courts . . . into judicial versions of college debating 

forums.” Valley Forge, 454 U.S. at 473. Offended observer standing therefore cannot 

succeed unless the plaintiff alleges the precise details of his or her contact with the 

challenged display. 

An organization suing on its own behalf can only “establish an injury when it 

suffered ‘both a diversion of its resources and a frustration of its mission.’” La 

Asociacion de Trabajadores de Lake Forest v. City of Lake Forest, 624 F.3d 1083, 

1088 (9th Cir. 2010) (quoting Fair Housing of Marin v. Combs, 285 F.3d 899, 905 

(9th Cir. 2002)). “It cannot manufacture the injury by incurring litigation costs or 

simply choosing to spend money fixing a problem that otherwise would not affect 

the organization at all.” Id. (citing Fair Employment Council v. BMC Mktg. Corp., 

28 F.3d 1268, 1276-77 (D.C. Cir. 1994)). 

As an organization, FFRF cannot itself have offended observer standing, because 

it cannot have the subjective feelings of offense that natural persons have, it cannot 

visit or have “direct contact” with the war memorial, nor can it modify its conduct in 

avoidance of the memorial. It has made no effort to plead facts that would support 

such standing, nor has it alleged any diversion of its resources. Therefore FFRF has 

not asserted, and cannot assert, associational standing to sue in its own right. 

B. FFRF lacks associational offended observer standing to sue on 

behalf of its members.  

 

FFRF also lacks organizational standing to sue on behalf of its members. An 

organization can demonstrate standing on behalf of its members only “‘[1] when its 

members would otherwise have standing to sue in their own right, [2] the interests 

at stake are germane to the organization’s purpose, and [3] neither the claim 
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asserted nor the relief requested requires the participation of individual members in 

the lawsuit.’” Wilderness Soc’y, Inc. v. Rey, 622 F.3d 1251, 1256 (9th Cir. 2010) 

(quoting Friends of the Earth, 528 U.S. at 181). 

To effectively plead organizational standing, a complaint must include “specific 

allegations establishing that at least one identified member had suffered or would 

suffer harm.” Summers v. Earth Island Inst., 555 U.S. 488, 498-99 (2009) (emphasis 

added). An organization’s “self-descriptions of [its] membership” will not suffice.” Id. 

This is a “hard floor” required for allegations of organizational standing in a 

complaint. Id. at 498. Therefore FFRF can demonstrate standing only if the 

allegations it has put forward in the complaint meet the standard for associational 

standing. This it cannot do. 

1. FFRF lacks associational offended observer standing to sue on 

behalf of its members because no FFRF “members would otherwise 

have standing to sue in their own right.” 

 

FFRF cannot satisfy the first prong of associational standing under the 

Summers standard because its complaint does not name any individual offended 

member. The allegations in the complaint therefore do not demonstrate that “its 

members would otherwise have standing to sue in their own right.” Rey, 622 F.3d at 

1256. FFRF offers nothing more than “threadbare recitals of the elements of a cause 

of action,” stating simply that its “membership includes individuals” who had 

“unwanted” and “unwelcome exposure” to the war memorial; that these unnamed 

individuals are “frequenters” of the forest; and that some of its “other members” 

have “altered their conduct” and chosen to “forego activities” to avoid the memorial. 

Iqbal, 556 U.S. 662, 678 (citing Twombly, 550 U.S. at 555); Cmplt. ¶¶ 9, 58. There 



 

9 

are no “specific allegations establishing that at least one identified member had 

suffered or would suffer harm”; all FFRF offers are “self-descriptions of [its] 

membership.” Summers, 555 U.S. at 498-499 (emphasis added). This is not enough 

to meet the first Summers prong. 

FFRF was recently held not to have standing for almost-identical reasons in 

Moss v. Spartanburg County Sch. Dist. Seven, 683 F.3d 599 (4th Cir. 2012). In that 

case, FFRF challenged on Establishment Clause grounds a policy that allowed 

public school students to receive academic credit for off-campus “released time” 

religious courses taught by private educators. While FFRF named an individual 

plaintiff in Moss, Ellen Tillett, the Fourth Circuit held that Tillett lacked offended 

observer standing because she had “no personal exposure” to the policy, nor had she 

“altered [her] conduct” in avoidance of the policy. Id. at *5. Citing Summers, the 

court dismissed FFRF when it dismissed Tillett: “Because Tillett is a member of the 

Foundation and the Foundation has relied exclusively on her alleged injury to 

support its standing, its claim to standing rises or falls with Tillett. Thus, because 

Tillett lacks standing, so too does the Foundation.” Id. at *6. In this case, where 

FFRF has not even named an individual member plaintiff in the complaint, much 

less met its burden of demonstrating that individual member’s valid standing, its 

failure to meet the Summers standard is beyond doubt.  

FFRF’s last-minute email to counsel for Intervenors purporting to identify FFRF 

members who it claims have suffered injury does not change this analysis. FFRF 

has made no effort to include these members in the allegations in the complaint, 

and the time for doing so passed over a month ago. Federal lawsuits are structured 
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around complaints for a reason: the operative complaint determines what the case 

is about. It is therefore the sufficiency of the complaint that Rule 12 tests and where 

the basis for subject matter jurisdiction must be found. Moreover, where a Rule 

12(b)(1) motion challenges the facial sufficiency of the complaint rather than 

making a “factual attack,” the plaintiff cannot respond by simply bringing forward 

facts by way of affidavit, much less by email. Terenkian, 2012 WL 2877654 at *4-5. 

Instead, the plaintiff must fix the complaint. 

2. FFRF also lacks associational offended observer standing to sue on 

behalf of its members because the nature of its claims “requires the 

participation of individual members in the lawsuit.” 

 

Even were FFRF to include allegations in its complaint regarding members who 

were allegedly in contact with the war memorial, FFRF’s claim of associational 

standing to sue on behalf of its members would still not be salvageable. FFRF’s 

claim to associational standing is incapable of satisfying the third prong of the 

Summers standard: that “neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.” Rey, 622 F.3d at 

1256. The insuperable obstacle to FFRF’s standing is that in offended observer 

cases, the participation of the offended individual is precisely what is required, 

because the case ultimately turns on the individual subjective harm allegedly 

experienced by particular individuals.   

As noted above, in an effort to ensure plaintiffs have suffered a concrete injury, 

the Ninth Circuit constrains offended observer standing by requiring plaintiffs to 

plead, at a minimum, details such as “direct” exposure to the challenged display; 

“frequent regular contact”; membership in the community; and altered behavior. 
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Vasquez, 487 F.3d at 1251-52; Buono, 371 F.3d at 546-47. These factors emphasize 

the essentially individualized nature of the claim, which in turn requires plaintiffs 

to plead an actual individual who personally experienced the contact and was 

personally offended. For example, in Doe v. Tangipahoa Parish School Bd., 494 F.3d 

494 (5th Cir. 2007) (en banc), the court held that the plaintiffs did not have 

standing to challenge board meeting prayers because plaintiffs were never actually 

present to hear the offensive prayers. Likewise, in ACLU-NJ v. Township of Wall, 

246 F.3d 258, 265 (3d Cir. 2001), the court held that plaintiffs did not have standing 

to challenge the display at issue because they had never actually seen it. 

Each of these factors will necessarily be the subject of discovery in this lawsuit. 

Individual FFRF members will have to testify about their contact (if any) with the 

war memorial, whether they are part of the Kalispell community, what their 

individual reactions have been, and how they have modified their behaviors due to 

the war memorial. Since this is precisely what is meant by “requir[ing] the 

participation of individual members in the lawsuit,” it is fatal to FFRF’s claim to 

associational standing. 

The fundamental problem with FFRF’s complaint is that corporations, even non-

profit ones in Wisconsin, don’t get personally offended, people do. FFRF thus cannot 

take its abstract ideological position reached in Madison, Wisconsin and transform 

it into a personal injury suffered in Kalispell, Montana.  

C. FFRF’s complaint will only waste the Court’s and the parties’ time. 

With its threadbare allegations, FFRF’s complaint does little more than waste 

the Court’s and the parties’ time. As the Supreme Court has explained, one purpose 
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of the federal pleading requirements is to prevent a plaintiff from asserting “a 

largely groundless claim” that would “take up the time of a number of other people” 

Twombly, 550 U.S. at 558 (quoting Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 

336. 347 (2005)). This is especially relevant in the Establishment Clause context 

because, as noted above, “the concept of a ‘concrete’ injury is particularly elusive.” 

Vasquez, 487 F.3d at 1250. Lowering the normally high threshold for standing by 

allowing FFRF to rely on a complaint that does not identify any of the offended 

individuals would enable FFRF to harass defendants by forcing them into discovery, 

with all its attendant costs, as well as to waste the resources of the Court and the 

parties.  

To prevent the use of litigation as a means of petty harassment, and the waste of 

the Court’s and the parties’ time, FFRF’s complaint should be dismissed because it 

does not include specific facts that establish FFRF’s standing from the face of the 

complaint. During the June 5, 2012 pretrial conference, the Court raised the 

standing issue, and FFRF agreed that identifying its specific members who were 

offended by the statue would help get the standing “issue focused and perhaps even 

resolved.” Tr. 7. Despite this acknowledgement, it failed to amend its complaint by 

the June 29, 2012 deadline to identify any of the offended individuals.  

After being told it would face a Rule 12 motion, FFRF now finds itself moved to 

send an email to counsel for Intervenors purporting to describe affected individual 

members. However, an email to opposing counsel does not fix the problem. The 

complaint is defective, and fundamentally so. Even were FFRF to add allegations 

about its members it would still fail to meet the Summers standard for associational 
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standing because the individual subjective reactions of individual offended FFRF 

members will have to be examined to resolve this dispute. 

CONCLUSION 

For the foregoing reasons, FFRF’s Complaint should be dismissed. 
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