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INTRODUCTION

Respect for the law is what allows our nation to function notwithstanding 

our people’s diverse and often conflicting beliefs.  If we granted exemptions 

whenever a law conflicted with a person’s beliefs, there would be no law left, 

which is why we allow religious beliefs to override the law only in the rarest 

circumstances.  The district court, however, held that the First Amendment 

requires that pharmacy owners be allowed to refuse to fill prescriptions based on 

their religious beliefs, even if doing so jeopardizes patients’ health.  This ruling 

contradicts this Court’s prior decision in this very case and decades of precedent, 

as it would make every pharmacy owner “a law unto himself.”  Employment Div., 

Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 879 (1990).  “The First 

Amendment’s protection of religious liberty does not require this,” id. at 888, and 

the district court’s opinion cannot stand.    

For years, Washington law was silent on whether pharmacies were required 

to fill prescriptions.  This sometimes led to disastrous consequences for patients, 

such as a woman in an abusive relationship who was raped by her boyfriend and 

became pregnant after being refused emergency contraceptives by several 

pharmacies, a patient denied HIV medication because of her perceived “lifestyle,” 

and a woman experiencing a miscarriage who sought a drug prescribed by her 

doctor but was forced to undergo surgery after a pharmacist refused to fill the 

prescription based on a mistaken belief that the drug was for an abortion.  Excerpts 

of Record (“ER”) 899, 1214-21, 1225-26, 1228-32.  
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To prevent incidents like these and to “ensure safe and timely patient access 

to lawful and lawfully prescribed medications,” the Washington Board of 

Pharmacy adopted the rules at issue in this case in 2007.  Stormans, Inc. v. Selecky, 

586 F.3d 1109, 1131 (9th Cir. 2009).  Under the first rule, “a pharmacist may be 

subject to professional discipline for destroying or refusing to return an unfilled 

lawful prescription, violating a patient’s privacy, or unlawfully discriminating 

against, or intimidating or harassing a patient.  The rule, however, does not require 

an individual pharmacist to dispense medication in the face of a personal 

objection.”  Id. at 1116.  The second rule governs pharmacies rather than 

pharmacists, and “requires pharmacies to deliver lawfully prescribed drugs or 

devices to patients . . . in a timely manner.”  Id. (quotation marks omitted).

Plaintiffs—a pharmacy owner and two pharmacists—challenged the rules 

and sought a preliminary injunction.  The district court granted the injunction 

based on Plaintiffs’ Free Exercise claim, holding that the rules were neither neutral 

nor generally applicable, applying strict scrutiny on that basis, and finding 

Plaintiffs likely to succeed on the merits.  Stormans, Inc. v. Selecky, 524 F. 

Supp. 2d 1245 (W.D. Wash. 2007).  

This Court reversed.  After carefully reviewing “the text and operation of the 

new rules,” Stormans, 586 F.3d at 1131, as well as their legislative history, id.

at 1131-34, this Court found that the district court abused its discretion by applying 

the wrong standard.  “Because the rules are neutral and generally applicable, the 
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district court should have subjected the rules to the rational basis standard of 

review.”  Id. at 1137.  This Court remanded to the district court to decide 

“[w]hether the rules pass muster under the rational basis test.”  Id. at 1138.

The district court refused to follow that instruction and instead conducted a 

trial seemingly intended to justify its prior ruling, going so far as to propose a new 

theory for Plaintiffs, cross-examine witnesses about that theory, and then make that 

theory central to the decision.  Ultimately, despite this Court’s ruling, the district 

court again held that the rules were neither neutral nor generally applicable, 

adopted Plaintiffs’ findings of fact nearly verbatim, and permanently enjoined not 

only the two rules Plaintiffs challenged, but another rule they never attacked.  

Between this Court’s 2009 holding that “the rules are neutral and generally 

applicable,” Stormans, 586 F.3d at 1137, and the district court’s 2012 ruling that 

the “rules are not neutral, and they are not generally applicable,” ER 57, nothing 

about the rules changed.  The rules were not amended or reinterpreted in any way, 

and they were not enforced in the interim.  ER 20-21 (noting that the State “did not 

seek to investigate” violations of the rules prior to trial).  Thus, on remand, the 

district court was considering the same factors this Court had already considered; it 

simply ignored this Court’s mandate and the law of the case.

The district court also ignored precedent—including this Court’s prior 

decision—establishing that the rules are neutral and generally applicable.  They are 

neutral because they “do not suppress, target, or single out the practice of any 
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religion because of religious content”; rather, they prohibit “refusal to dispense a 

medication . . . regardless of whether the refusal is motivated by religion, morals, 

conscience, ethics, discriminatory prejudices, or personal distaste for a patient.”  

Stormans, 586 F.3d at 1131.  And they are generally applicable because “[n]either 

. . . applies to refusals only for religious reasons.”  Id. at 1134.  

Properly reviewed, the rules should be upheld again.  “Because the rules are 

neutral and generally applicable,” they are subject “to the rational basis standard of 

review.”  Id. at 1137.  They easily survive such review, as the rules further the 

compelling—not merely rational—goal of “ensur[ing] safe and timely patient 

access to lawful and lawfully prescribed medications.”  Id. at 1131. 
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STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction under 28 U.S.C. § 1331 and 

28 U.S.C. § 1367.  This Court has jurisdiction under 28 U.S.C. § 1291.

The district court entered final judgment on February 23, 2012.  ER 9-10.  

Intervenors-Appellants timely filed their Notice of Appeal on March 21, 2012.  

ER 3-8.    
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STATEMENT OF ISSUES PRESENTED

1. Given that this Court previously reviewed the text, operation, and history of 
the rules at issue and concluded that “the rules are neutral and generally 
applicable,” Stormans, 586 F.3d at 1137, did the district court’s opposite 
conclusion violate this Court’s mandate and the law of the case?

2. Are the rules neutral where they were not intended “to infringe upon or 
restrict practices because of their religious motivation” and instead were 
aimed at “ensur[ing] safe and timely patient access to lawful and lawfully 
prescribed medications”?  Id. at 1130-31.  

3. Are the rules generally applicable given that they “apply to all lawful 
medications, not just those that pharmacies or pharmacists may oppose for 
religious reasons”?  Id. at 1134.

4. Do the rules survive rational basis review because they were intended to 
advance patient safety and protect public health?  

5. Did the district court err in finding that the rules have been selectively 
enforced in violation of the Equal Protection Clause where Plaintiffs failed 
to show either a discriminatory effect or a discriminatory purpose?

The rules at issue are reproduced in full in an addendum at the end of this 
brief, pursuant to Circuit Rule 28-2.7.
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STATEMENT OF THE CASE

In 2007, the Washington Board of Pharmacy adopted one rule and amended 

another.  Plaintiffs filed a lawsuit challenging the rules, arguing that they violate 

the Free Exercise, Equal Protection, Due Process, and Supremacy Clauses.  

Intervenors intervened to defend the rules.  The district court applied strict scrutiny 

and preliminarily enjoined the rules based on Plaintiffs’ Free Exercise claim.  

Stormans, 524 F. Supp. 2d 1245. This Court reversed and remanded for the district 

court to apply rational basis review.  Stormans, 586 F.3d 1109.  On remand, the 

district court conducted a trial, again applied strict scrutiny, and held that the rules 

violate the Free Exercise and Equal Protection Clauses. ER 11-58.  Defendants and 

Intervenors appealed, and this Court consolidated the appeals.  ER 1-2. 

STATEMENT OF FACTS

I. The Board of Pharmacy Developed the Rules to Ensure Timely Access 
to Medication

Washington, like other states, heavily regulates the practice of pharmacy.  

Pharmacies and pharmacists may operate only by obtaining State licenses and 

conforming to State regulations.  Wash. Rev. Code. § 18.64.020.  The Board of 

Pharmacy issues and administers rules regulating pharmacies and pharmacists for 

“the protection and promotion of the public health, safety, and welfare.”  Id.

§ 18.64.005(7); ER 1081-84.
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In 2004 and 2005, Board staff learned that some pharmacists were refusing 

to dispense medications when presented with valid prescriptions.  ER 1081, 1195-

96.  Although these refusals involved a variety of drugs, they represented a 

particular problem for time-sensitive medications, such as “Plan B,” “a postcoital 

. . . contraceptive which contains the same hormones as ordinary birth control 

pills.”  Stormans, 586 F.3d at 1114.  “Plan B is most effective within the first 12 to 

24 hours after sexual intercourse and becomes less effective with each passing 

hour.”  Id.  

Board members were troubled by these refusals and by reports of 

pharmacists refusing even to return valid prescriptions.  ER 1081, 1195.  The 

Board concluded that its authority to impose discipline for such conduct was 

unclear, and it voted to initiate rulemaking to clarify its authority.  ER 937-38, 

1081, 1161-62.

In the course of the 16-month rulemaking process—during which the Board 

held twelve public hearings and received over 21,000 comments—the Board heard 

a wide range of concerns.  The Board heard about pharmacists who refused to fill 

prescriptions for a number of drugs and a number of personal, non-clinical reasons.  

See, e.g., Stormans, 586 F.3d at 1114 (noting that public testimony “addressed the 

availability of a variety of prescription medicines and devices, such as syringes, 
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prenatal vitamins, oral contraceptives, and AIDS medications”); ER 931 (refusal to 

fill prescription for prenatal vitamins), 1165 (“We heard about people [who] were 

not getting access to their diabetic syringes, their insulin, . . . concerns from HIV 

patients that they may not be getting access to lawful medications.”), 1195, 1197-

1208.  The Board became very concerned that allowing pharmacies to refuse to fill 

lawful prescriptions was imperiling timely patient access to medication.  ER 1032-

33, 1121-22, 1195, 1198-99, 1207-08.

Thus, while the rulemaking process may have arisen largely in response to 

concerns about refusals to dispense Plan B, the problems the Board sought to 

address were significantly broader than that.  See, e.g., Stormans, 586 F.3d at 1133 

(“While the Board’s deliberative process may have been initiated over concerns 

regarding Plan B, the administrative history . . . is a patchwork quilt of concerns, 

ideas, and motivations.”), ER 937 (Board minutes noting that the rules are “not just 

about reproductive rights”), 1124 (“[A]s we said all along, all medications, all 

patients, all situations.”), 1163-64 (“[T]he focus of the Board was always on access 

to all medications.”).

The Board considered multiple drafts of rule changes, and during that 

process Washington “Governor Christine Gregoire offered the assistance of her 

office to help the Board work toward a solution to prevent the potentially 
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deleterious effects of allowing pharmacists to refuse to dispense legally prescribed 

medication on the basis of unlimited and illegitimate reasons.”  Stormans, 586 F.3d 

at 1115 n.4.  The Board ultimately settled on two changes it passed unanimously, 

which took effect on July 26, 2007.  ER 724, 957.

First, the Board amended Washington Administrative Code (“WAC”) 246-

863-095 (the “Responsibility Rule”), which applies only to pharmacists.  “Under 

[the revised] rule, a pharmacist may be subject to professional discipline for 

destroying or refusing to return an unfilled lawful prescription, violating a patient’s 

privacy, or unlawfully discriminating against, or intimidating or harassing a 

patient.  The rule, however, does not require an individual pharmacist to dispense 

medication in the face of a personal objection.”  Stormans, 586 F.3d at 1116. 

Second, the Board adopted a new rule, WAC 246-869-010 (the “Delivery 

Rule”), which applies only to pharmacies.  Under the rule: “Pharmacies have a 

duty to deliver lawfully prescribed drugs or devices to patients . . . in a timely 

manner consistent with reasonable expectations for filling the prescription.”  Id.  

The only exceptions are “when the prescription cannot be filled due to lack of 

payment, because it may be fraudulent or erroneous, or because of declared 

emergencies, lack of specialized equipment or expertise, or unavailability of a drug 

despite good faith compliance with [WAC] 246-869-150.”  Stormans, 586 F.3d at 
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1116 n.5.  WAC 246-869-150 is a decades-old rule, known as the “Stocking Rule,” 

which requires pharmacies to “‘maintain at all times a representative assortment of 

drugs in order to meet the pharmaceutical needs of its patients.’”  Stormans, 586 

F.3d at 1116 n.5 (quoting WAC 246-869-150).  Under the Stocking Rule, 

“[p]harmacies are expected to stock all medications in demand by their patients,” 

but not “to stock all medications on the market,” which “would be prohibitively 

expensive.”  ER 979.  

Taken together, the impact of the rules is that while a pharmacist may refuse 

to fill a prescription for personal reasons, a pharmacy may not.  This allowed the 

Board to accommodate individual pharmacists’ beliefs while pursuing its goal of 

ensuring that patients receive needed medication in a timely manner.  ER 730 

(Board’s Concise Explanatory Statement noting that “[t]he purpose of the rules is 

to promote patient safety and access to health care”); 982 (Board’s Final 

Significant Analysis concluding that the rules are necessary “to improve state-wide 

access and reduce barriers for patients seeking [FDA]-approved drugs and devices” 

and noting that “[i]f a patient is unable to obtain needed medications in a timely 

manner, the associated medical and social costs can be substantial”).     
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II. Enforcement of the Rules

The Board of Pharmacy enforces its rules largely by responding to public 

complaints.  ER 1114-17, 1165-68, 1193-94.  While the Board does conduct 

biannual inspections of pharmacies, it has never enforced the Stocking or Delivery 

Rule in that manner.  ER 103-04.   

When the Board receives a complaint, a panel of the Board convenes to 

decide whether to investigate.  ER 1115-17, 1166-70.  If the panel decides that the 

complaint warrants investigation, an investigator is assigned.  ER 1116, 1170.  The 

investigator then reports back to the Board, and the Board decides whether to 

pursue discipline.  ER 1116, 1171-72.  

Even before the 2007 rules took effect, the Board received many complaints 

about pharmacies refusing to deliver drugs.  ER 739-47, 1161-62, 1173-92.  

Because such refusals were not prohibited before the rules took effect, the Board 

did not pursue discipline in response to such complaints.  See ER 19 n.8, 739-47.

After the rules took effect, the Board continued to receive complaints about 

pharmacies refusing to dispense particular medications.  Less than half of the 

complaints the Board received addressed Plan B.  ER 105.  

In the months between the effective date of the rules and the district court 

enjoining their enforcement (as detailed below), the Board opened investigations 
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into refusals by a number of pharmacies.  ER 744-47.  If the pharmacy stated that it 

was temporarily out of the requested drug and would order more (and thus was in 

compliance with the Delivery Rule), the investigation was closed.  See ER 133, 

1209-12.  In the only case where a pharmacy stated that it would not stock a drug 

despite patient demand—involving Plaintiff Stormans—the investigation remained 

open, but no discipline was pursued, in compliance with the district court’s 

injunction and a subsequent stipulation.  ER 20, 133, 638.  No investigations have 

been opened since the district court enjoined the rules.  ER 20.  Thus, not a single 

pharmacy has been disciplined for violating the Delivery or Stocking Rule, and no 

pharmacist has been cited for violating the Responsibility Rule.  ER 133 (“[I]n the 

four years since the Delivery Rule went into effect, no pharmacy has ever been 

cited for violating it.”), 63 (“[N]o pharmacy has ever been cited for violating [the 

Stocking Rule].”), 1190 (“[T]he Board of Pharmacy has never disciplined any 

pharmacy for refusing to dispense Plan B, correct?  A: That’s correct.”). 

III. The District Court Issued a Preliminary Injunction

The day before the rules took effect, Plaintiffs sued the members of the 

Board of Pharmacy and other state officials, challenging the rules “as applied.”  

ER 705-23.  Plaintiffs refuse to dispense Plan B because they believe, contrary to 
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the scientific evidence,1 that Plan B can cause a fertilized egg to fail to implant in 

the uterus, which they consider the taking of a life.  Stormans, 586 F.3d at 1116.  

Several Washington residents concerned about access to medications 

intervened to defend the rules.  ER 670-85.  Intervenors Rhiannon Andreini and 

Molly Harmon were denied Plan B by pharmacists.  ER 867, 1155-57, 1236-41.  

Ms. Andreini ultimately obtained the drug by cutting her vacation short and driving 

60 miles to a different pharmacy.  ER 1239.  Ms. Harmon obtained the drug by 

insisting that she speak with the pharmacy manager.  ER 1155-57.  Ms. Andreini 

and Ms. Harmon fear that a pharmacist’s refusal may delay or prevent a woman 

from obtaining emergency contraception, thereby increasing the risk of an

unintended pregnancy.  ER 1158-1159, 1241-42.  

Intervenor Dr. Jeffrey Schouten is HIV-positive, and Intervenor Judith 

Billings has AIDS.  ER 1057, 1143.  They would be exposed to serious health risks 
                                          
1 See, e.g., ER 460-63; Pam Belluck, Abortion Qualms on Morning-After Pill May 
Be Unfounded, N.Y. TIMES, June 5, 2012, available at http://www.nytimes.com 
/2012/06/06/health/research/morning-after-pills-dont-block-implantation-science-
suggests.html?_r=2&hp (last visited: June 13, 2012) (“Studies have not established 
that emergency contraceptive pills prevent fertilized eggs from implanting in the 
womb.”); Jerry Filteau, Catholic Journal Says Plan B Does Not Cause Abortions, 
NAT’L CATHOLIC RPTR., Mar. 31, 2010, available at http://ncronline.org/news/ 
catholic-journal-says-plan-b-does-not-cause-abortions (last visited: Jun. 15, 2012) 
(“Plan B . . . works only by preventing fertilization, not by preventing 
implantation.”).  The district court concluded that Plan B’s actual effect was 
irrelevant, asserting that the case was “not about whether [Plaintiffs’] belief is 
reasonable or scientifically supportable.”  ER 13.
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if a pharmacy denied them timely access to their medications.  ER 1058-61, 1143-

47.  As the Board noted in its Final Significant Analysis, such a denial can also 

have other dire consequences:  an HIV-positive patient who fails to receive timely 

drug therapy has an increased risk of transmitting HIV.  ER 982.  

On November 8, 2007, the district court granted Plaintiffs a preliminary 

injunction based on their Free Exercise claim, holding that the rules were intended 

to “target religious practice” and therefore were neither neutral nor generally 

applicable.  Stormans, 524 F. Supp. 2d at 1263.  On that basis, the district court 

applied strict scrutiny and found that Plaintiffs were likely to succeed on the 

merits.  Id. at 1266.  The district court enjoined enforcement of the rules not only 

as to Plaintiffs, but also as to every other pharmacy and pharmacist in Washington, 

id., far exceeding the relief Plaintiffs had requested, Stormans, 586 F.3d at 1140.  

The State Defendants and Intervenors appealed.

The district court stayed trial pending appeal.  As a condition of the stay, the 

district court insisted, and the State Defendants agreed, that even if the Ninth 

Circuit reversed, the State would not enforce the rules pending trial without 

approval from the district court.  ER 638-42.  
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IV. The Ninth Circuit Reversed and Remanded for the District Court to 
Apply Rational Basis Review

This Court unanimously reversed the district court, holding that it had 

abused its discretion by applying strict scrutiny.  This Court explained that under 

Supreme Court precedent, neutral laws of general applicability receive rational 

basis review even if they burden a particular religious practice.  See Stormans, 586 

F.3d at 1127-28 (citing Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 

U.S. 520, 531 (1993); Smith, 494 U.S. at 879).  The Court then concluded that the 

rules were both neutral and generally applicable.      

The rules are neutral, this Court held, because they “do not suppress, target, 

or single out the practice of any religion because of religious content”; rather, “any 

refusal to dispense a medication violates the rules . . . regardless of whether the 

refusal is motivated by religion, morals, conscience, ethics, discriminatory 

prejudices, or personal distaste for a patient.”  Id. at 1131.  

This Court also rejected Plaintiffs’ argument that the history of the rules 

suggested they target religion.  The Court noted that it is unclear whether 

legislative history is relevant in evaluating Free Exercise claims, but held that it 

need not decide the question because the history here “provides no meaningful 

guidance on the object or neutrality of the final rules.”  Id. at 1133.  “To the extent 

the record indicates anything about the Board’s motivation . . . , it shows the Board 

was motivated by concerns about . . . public health.”  Id.    

Case: 12-35221     08/13/2012     ID: 8285851     DktEntry: 20-2     Page: 24 of 80



23690-0014/LEGAL23967535.10 -17-

The Court then held that “the new rules are generally applicable because 

they are not substantially underinclusive.”  Id. at 1134.  “Under the rules, all 

pharmacies have a ‘duty to deliver’ all medications ‘in a timely manner.’  Neither 

regulation . . . applies to refusals only for religious reasons.”  Id.  Moreover, 

especially because the rules “do not prohibit individual pharmacists from refusing 

to dispense a medication for religious reasons,” id. at 1137, “the rules do not 

selectively impose an undue obligation on conduct motivated by religious belief 

because the rules actually provide for religious accommodation,” id.  

Because the rules are neutral and generally applicable, this Court held that 

“the district court should have subjected the rules to the rational basis standard of 

review.”  Id.  The Court noted that “it appears that the new rules are rationally 

related to Washington’s legitimate interest in ensuring that its citizen-patients 

receive lawfully prescribed medications without delay.”  Id.  But because “[t]he 

district court . . . [had] not yet had the opportunity to analyze or to make the 

appropriate factual findings as to whether the new rules are rationally related to a 

legitimate governmental purpose,” id. at 1137-38, this Court “remand[ed] to the 

district court for consideration of whether the new rules pass rational basis 

review,” id. at 1141.
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V. Pretrial Proceedings:  The Board Reaffirmed the Rules

Following the Ninth Circuit’s decision, State Defendants and Intervenors 

moved for summary judgment.  ER 586-637.  The district court denied the motions 

without a written order and scheduled trial.  ER 584-85.  

In June 2010, the Board elected to commence rulemaking again.  ER 748-49.  

The Board intended to consider amending the rules to allow referrals, ER 1120, but 

because of the procedural requirements of rulemaking, the Board did not (and 

could not) have a predetermined outcome of the rulemaking.  ER 966-67.  Because 

of the possibility that the rules might change, the State Defendants and Plaintiffs 

stipulated to delay trial.  See ER 552-58.  They also included language—never 

reviewed by the Board—about the efficacy of referral.  ER 553-54, 1255-56.  

Intervenors opposed the stipulation.  ER 546-51.

Over the next five months, the Board considered whether to amend the rules.   

ER 881-83, 891-92.  The Board held two public hearings and received over 5,000 

written comments.  See, e.g., ER 752-53, 871, 893-910, 968.  The vast majority 

urged the Board to maintain the existing rules.  ER 1090-91 (noting that “over 83 

percent opposed any changes to the rule”), 871-72.  

As with the initial rulemaking, the Board heard from people whose valid 

prescriptions had been refused in a variety of circumstances.  For example, a 

doctor testified that a pharmacist refused to fill her patient’s prescription for 

misoprostol that was needed for a medical procedure (not an abortion); the 

pharmacist also said she did not fill birth control prescriptions.  ER 900.  Another 
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doctor wrote that one of her pregnant patients had been denied a prescription 

because she was pregnant, and noted the barriers faced by “low income patients, 

those with disabilities and those with limited English proficiency.”  ER 905; see 

also ER 1214-17, 1219-25.

Additionally, a broad spectrum of advocacy groups expressed concerns 

about the impact a rule change would have on their constituents’ ability to access 

medications.  See generally ER 1090-1105.  

 Organizations supporting the disabled testified about the difficulties that 
their constituencies face when presented with referrals, including the 
logistical challenges of getting to another pharmacy.

 Equal Rights Washington testified to the serious risk of discrimination 
facing gay and lesbian patients, especially those living with HIV and 
AIDS who rely on pharmacies for medications critical to their survival.  

 The Washington State Coalition Against Domestic Violence and the 
Washington Coalition of Sexual Assault Programs testified that prompt 
pharmaceutical care, including emergency contraception, is critical for 
sexual assault victims.  Individual survivors also testified about the 
importance of timely access to emergency contraception.

 Others testified to the difficulties that refusals and referrals pose to 
people with language barriers and to senior citizens who are unable to 
drive.

See, e.g., ER 779-80, 783-87, 899, 901-07; see also ER 470-80 (describing 

importance of emergency contraception for rape victims).
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In December 2010, after considering the evidence from this second 

rulemaking, the Board elected not to change the rules.  ER 970-71.  The district 

court then lifted the stay and set trial.  ER 544-45.  

VI. The Trial

A. The District Court Failed To Limit the Evidence

Based on this Court’s mandate ordering the district court to apply rational 

basis review, the State Defendants and Intervenors moved pre-trial for an order 

excluding evidence unrelated to whether the rules had a rational basis.  ER 559-83.  

The district court denied these motions, ER 540-43, and during trial admitted such 

evidence despite repeated objections, see, e.g., ER 1024-25, 1041 (“[E]verything 

comes in.”).  The district court also allowed Plaintiffs to ask countless speculative 

questions, see, e.g., ER 1018 (“It is speculative . . . , but you can ask the 

question.”), and to introduce over a dozen exhibits that had never been produced in 

discovery or identified pre-trial.  See, e.g., ER 1252-53 (admitting such exhibit 

over objection), 1067-68 (same), 1069 (same).  

The consequence of these rulings was a free-for-all on witness examination.  

Plaintiffs asked witnesses who had never been on the Board endless hypothetical 

questions about how the Board might interpret the rules in the future.  See, e.g., 

ER 1063-64 (asking non-Board member “if the Board was confronted with such a 
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complaint . . . , what would the Board’s response be?”), ER 1022-23 (asking 

former CEO of pharmacists’ association about his understanding of the rules).  

Indeed, the court itself asked a former adviser to the Governor—who has never 

been on the Board—how she thought the Board would apply the rules.  ER 1043.  

None of these witnesses could testify credibly about how the Board might 

respond to hypothetical scenarios.  As Board Chair Gary Harris explained, “only 

the Board of Pharmacy when they take a vote can make a decision,” ER 1254, and 

“on a hypothetical case, I don’t think we can possibly know what might happen 

until we actually have that case in front of us,” ER 1258.  See also ER 1052.  

Unsurprisingly, these hypotheticals elicited inconsistent predictions about 

how the Board might address particular situations, sometimes from the same 

witness.  Compare ER 1045 (Board staffer Timothy Fuller speculating that the 

rules allow pharmacies to decline to stock expensive drugs) with ER 1046, 1048 

(Fuller acknowledging that “the Board of Pharmacy had actually concluded [in its 

Final Significant Analysis] that a pharmacy may very well be required to stock an 

expensive drug,” and that “the official documents . . . control how the rules 

actually operate”).  And rather than rely on official Board pronouncements, the 

district court relied on selected statements from this inconsistent testimony.  See, 
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e.g., ER 93 (citing Fuller’s testimony for the proposition that pharmacies can 

decline to stock expensive drugs).

B. The District Court Advanced Theories for Plaintiffs

Rather than serving as an impartial “umpire,” the district court aligned itself 

with Plaintiffs, announcing that he had thought about “little more than [this case] 

for four or five years.”  ER 1109-10.  The court advanced new arguments for 

Plaintiffs, criticized the rules and the Board from the bench, and adopted Plaintiffs’ 

arguments wholesale, even where contradicted by the court’s own findings.  

Early in the trial, the district court offered its own objection to the rules, one 

never before raised by Plaintiffs: the Board was supposedly selectively enforcing 

the rules in favor of Catholic pharmacies.  The court requested supplemental 

briefing on this issue, later saying it had a “single-minded focus on the Catholic 

facilities.”  ER 1248; see also ER 1079-80, 1151-53.  The court emphasized its 

“one-track mind” about this issue, ER 1073, by extensively questioning witnesses 

about the rules’ impact on Catholic-run pharmacies.  ER 1029, 1034-38, 1042-43, 

1073-74, 1106-12, 1136-39, 1149-50, 1243-48.  These questions were unusual 

given that none of the Plaintiffs is Catholic, ER 1071, 1141, no Catholic-affiliated 

pharmacy is mentioned in the Complaint, ER 520-39, the issue was never briefed 

pre-trial, ER 315-421, the Board had never received complaints that Catholic-
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affiliated pharmacies were refusing to stock or dispense emergency contraception, 

ER 49, neither side sought discovery on this topic, and no evidence was presented 

on this issue at trial until the court raised it.  By thrusting this issue into the case, 

the court forced the defense to adjust mid-trial to defend against a new selective 

enforcement theory, a theory the court later made central to its decision.  

The district court also said that it considered the Board’s rules “stupid,” 

“misguided,” and a “train wreck,” ER 1111-12, 1137, and that the Board’s method 

of enforcing the rules “defie[d] common sense” and was “not fundamentally fair,” 

ER 1109-11.  Before the State and Intervenors had even presented many of their 

witnesses, the court stated that the rules were being selectively enforced.  ER 1111-

12, 1136-38.  And the district court repeatedly characterized women seeking Plan 

B as “vigilant,” “demanding,” and “militant.”  See, e.g., ER 1055-56, 1110-11.

The district court’s alignment with Plaintiffs continued in its findings of fact 

and conclusions of law, which copied most of Plaintiffs’ proposed version nearly 

verbatim.  Compare ER 59-155 (Findings of Fact and Conclusions of Law) with 

ER 156-277 (Plaintiffs’ Amended Proposed Findings of Fact and Conclusions of 

Law).  To give just one of countless examples, the district court found that 

pharmacies’ refusal to fill prescriptions poses no “problem of access to 

medication.”  ER 87.  But the Board of Pharmacy—the body tasked with issuing 
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rules for “the protection and promotion of the public health, safety, and welfare,” 

Wash. Rev. Code § 18.64.005(7)—found precisely the opposite after years of 

consideration and thousands of public comments.  ER 982-99 (Board’s Final 

Significant Analysis describing the need for and benefits of the rules).  And the 

district court’s own opinion recognized (inconsistent with the findings of fact) that 

low-income patients “are less likely to have access to transportation to travel to a 

distant pharmacy to obtain Plan B.”  ER 49.   

C. Contrary to the Ninth Circuit’s Mandate, the District Court 
Again Applied Strict Scrutiny to Strike Down the Rules

Although this Court had already held that “the rules are neutral and 

generally applicable,” Stormans, 586 F.3d at 1137, the district court held the 

opposite, ER 57.  The district court acknowledged that there was nothing improper 

or discriminatory in the rules’ text, saying that if the Board applied them as 

written, “there is little doubt that the rules would pass constitutional muster.”  

ER 34.  The district court concluded, however, that the rules contained a number of 

unwritten exceptions, and those exceptions required applying strict scrutiny.  

Applying that test, the court held that the rules violate the Free Exercise and Equal 

Protection Clauses and permanently enjoined their application to Plaintiffs.  The 

court also enjoined the Stocking Rule, which Plaintiffs had never challenged.  See

ER 315-421, 520-39, 705-23.
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STANDARD OF REVIEW

This Court “review[s] constitutional issues de novo.”  Rosenbaum v. City & 

County of San Francisco, 484 F.3d 1142, 1152 (9th Cir. 2007). “A district court’s 

determinations on mixed questions of law and fact that implicate constitutional 

rights are also reviewed de novo.”  Berger v. City of Seattle, 569 F.3d 1029, 1035 

(9th Cir. 2009) (en banc).  And even where “the application of the law to the facts 

requires an inquiry that is ‘essentially factual,’” this Court  “conduct[s] an 

independent review of the facts” on “issues arising under the First Amendment.”  

Rosenbaum, 484 F.3d at 1152 (quoting Zivkovic v. S. Cal. Edison Co., 302 

F.3d 1080, 1088 (9th Cir. 2002)); accord United States v. Israel, 317 F.3d 768, 770 

(7th Cir. 2003). 

SUMMARY OF ARGUMENT

After carefully reviewing the evidence and saying that “the issues raised . . . 

do not require further factual development,” this Court held in 2009 that “the rules 

are neutral and generally applicable” and “remand[ed] to the district court for 

consideration of whether the new rules pass rational basis review.”  Stormans, 586 

F.3d at 1126, 1137, 1141.  On remand, however, the district court held that the 

“rules are not neutral, and they are not generally applicable” and again applied 

strict scrutiny.  ER 57.  The district court ignored this Court’s mandate and the law 

of the case. 
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The district court was also wrong on the merits.  The district court found the 

rules non-neutral because they supposedly target religious believers for 

discrimination and treat religions differently.  But the district court ignored the 

appropriate legal tests, and Plaintiffs presented no evidence to support these 

conclusions.  Rather, as this Court already held, “the new rules operate neutrally” 

because “[t]hey do not suppress, target, or single out the practice of any religion 

because of religious content.”  Stormans, 586 F.3d at 1131.  

The district court found the rules not generally applicable because they 

supposedly create illegal exemptions and have been selectively enforced.  But the 

district court misunderstood the law on these issues and no evidence supported 

these findings.  In reality, as this Court concluded, “the new rules are generally 

applicable because they are not substantially underinclusive” and the Board did not 

pursue its goals “only against conduct with a religious motivation.”  Id. at 1134.

Because the rules are neutral and generally applicable, they should receive 

rational basis review, which they plainly survive.  And because the rules are 

narrowly tailored and promote the compelling goal of protecting public health, 

they would survive even strict scrutiny.

Finally, the rules comply with equal protection for the same reason they 

satisfy the Free Exercise Clause: they have neither a discriminatory effect nor a 

discriminatory purpose.
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ARGUMENT

I. The Mandate Rule, Law of the Case, and Law of the Circuit Require 
Reversal

District courts may not ignore this Court’s rulings merely because they 

disagree with them, but that is exactly what the district court did here.  The district 

court thereby flouted the mandate rule and law of the case.  Even if it had not, the 

law of the circuit requires reversal.

A. This Court Held the Rules Neutral and Generally Applicable

In the prior appeal, this Court conducted a detailed analysis of the rules and 

found them neutral and generally applicable.  That analysis controls.  

In finding “that the rules are neutral,” this Court first noted that the rules are 

facially neutral, i.e., they “make no reference to any religious practice, conduct, or 

motivation.”  Stormans, 586 F.3d at 1130.  Crucially, this Court also held that “the 

new rules operate neutrally.”  Id. at 1131 (emphasis added).  In reaching this 

conclusion, this Court acknowledged that the “evidentiary record” was “thin given 

the procedural posture of this case,” but it held that the record “sufficiently reflects 

that the object of the rules was to ensure safe and timely patient access to lawful 

and lawfully prescribed medications,” not to target religion.  Id. (emphasis added).  

Importantly, this Court noted that “the issues raised . . . do not require further 

factual development.”  Id. at 1126 (internal quotation marks omitted) (emphasis 

added).  This Court also rejected Plaintiffs’ argument that the legislative history of 
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the rules suggested that they targeted religion, finding that the history “shows the 

Board was motivated by concerns about . . . public health.”  Id. at 1133.    

This Court also held that “the new rules are generally applicable because 

they are not substantially underinclusive.”  Id. at 1134.  “The new rules apply to all 

lawful medications, not just those that pharmacies or pharmacists may oppose for 

religious reasons.”  Id. This Court rejected Plaintiffs’ argument that the rules’ 

exemptions “impair the[ir] general applicability,” id. at 1134, deeming the 

exemptions “a reasonable part of the regulation of pharmacy practice,” id. at 1135.    

B. The District Court Ignored This Court’s Mandate

After this Court conducted its careful analysis and concluded that “the rules 

are neutral and generally applicable,” id. at 1137, it “remand[ed] to the district 

court for consideration of whether the new rules pass rational basis review,” id.

at 1141.  On remand, however, rather than assessing the rules under this standard, 

the district court instead held a trial to reconsider the proper standard, ultimately 

reaching its prior conclusion.  This ignored the rule of mandate.  

“The rule of mandate is similar to, but broader than, the law of the case 

doctrine.”  United States v. Cote, 51 F.3d 178, 181 (9th Cir. 1995).  Under the 

mandate rule: “‘When a case has been once decided by this court on appeal, and 

remanded to the [district court], whatever was before this court, and disposed of by 

its decree, is considered as finally settled.’”  United States v. Thrasher, 483 

F.3d 977, 981 (9th Cir. 2007) (quoting In re Sanford Fork & Tool Co., 160 
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U.S. 247, 255 (1895)).  Once this Court’s mandate issues, the district “‘court 

cannot vary it, or examine it for any other purpose than execution; . . . or review it, 

even for apparent error, upon any matter decided on appeal.’”  Id. (quoting In re 

Sanford, 160 U.S. at 255).

If a district court violates this Court’s mandate, it exceeds its jurisdiction.  

See, e.g., Thrasher, 483 F.3d at 982; United States v. Luong, 627 F.3d 1306, 1309 

(9th Cir. 2010).  Thus, in ignoring this Court’s instruction that it was “remand[ing] 

to the district court for consideration of whether the new rules pass rational basis 

review,” Stormans, 586 F.3d at 1141, the district court exceeded its authority and 

engaged in a massive waste of judicial and litigant resources.  

The mandate rule, like the law of the case doctrine, applies to legal rulings 

by a Court of Appeals made during a preliminary injunction appeal.  See, e.g., Role 

Models America, Inc. v. Geren, 514 F.3d 1308, 1311 (D.C. Cir. 2008) (holding that 

“[t]he district court had no ‘power or authority to deviate from the mandate’ this 

court issued” on a prior preliminary injunction appeal) (quoting Briggs v. Pa. R.R. 

Co., 334 U.S. 304, 306 (1948)).  Thus, the rule is fully applicable here.

In short, this Court’s decision that “the rules are neutral and generally 

applicable,” Stormans, 586 F.3d at 1137, and “remand to the district court for 

consideration of whether the new rules pass rational basis review,” id. at 1141, 
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should have controlled on remand.  Instead, the district court exceeded its 

jurisdiction and revisited a settled issue.  This cannot be allowed.2  

C. Law of the Case

“The law of the case doctrine provides that the decision of an appellate court 

on a legal issue must be followed in all subsequent proceedings in the same case.”  

Bernhardt v. Los Angeles County, 339 F.3d 920, 924 (9th Cir. 2003) (quotation 

marks omitted).  In the prior appeal, this Court decided the legal question of 

whether the rules are neutral and generally applicable.  Stormans, 586 F.3d at 

1137.  The district court improperly refused to follow that holding in subsequent 

proceedings and should be reversed on that basis.  While the district court offered 

two reasons for deviating from this Court’s holding, neither is supportable.

First, the district court concluded that it was not bound by this Court’s 

holding because “‘decisions on preliminary injunctions do not constitute law of the 

case and parties are free to litigate the merits.’”  ER 113 (quoting Golden State 

Transit Corp. v. City of Los Angeles, 754 F.2d 830, 832 n.3 (9th Cir. 1985)).  But 

as the very case cited by the district court makes clear, this is “a general rule” 

subject to exceptions.  Golden State, 754 F.2d at 832 n.3.  And it is well 

established that “‘[a] fully considered appellate ruling on an issue of law made on a 

                                          
2 On remand, Intervenors emphasized that the district court was ignoring this 
Court’s opinion.  See, e.g., ER 294-99, 431-40.  Intervenors typically styled this 
objection as the district court deviating from the law of the case, rather than the 
mandate rule.  Because the mandate rule is jurisdictional, however, this Court will 
consider it even if it is not raised below.  See, e.g., Luong, 627 F.3d at 1310.
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preliminary injunction appeal . . . become[s] the law of the case for further 

proceedings in the trial court on remand and in any subsequent appeal.’”  Ranchers 

Cattlemen Action Legal Fund v. USDA, 499 F.3d 1108, 1114 (9th Cir. 2007) 

(quoting 18 Charles Alan Wright & Arthur R. Miller, Federal Practice and 

Procedure § 4478.5 (2002)); 18 James W. Moore et al., Moore’s Federal Practice

¶ 134.20[4] (3d ed. 2012) (“As to decisions of law, the interlocutory appeal 

establishes the law of the case.”).  “A fully considered appellate ruling on an issue 

of law” is exactly what the district court faced here.

This Court’s conclusion that the rules are neutral and generally applicable 

was unquestionably fully considered.  This Court reached these conclusions in a 

33-page, published opinion, after carefully considering “the text and operation of 

the new rules,” Stormans, 586 F.3d at 1131, as well as their legislative history, id.

at 1131-34.  This conclusion was neither cursory nor dicta.  And although this 

Court acknowledged that the record was limited, it explicitly held that the record 

“sufficiently reflects that the object of the rules was to ensure safe and timely 

patient access to lawful and lawfully prescribed medications.”  Id. at 1131 

(emphasis added).  In other words, this Court concluded that it possessed facts 

sufficient to decide this issue; indeed, this Court explicitly found that “the issues 

raised . . . do not require further factual development.”  Id. at 1126. See also, e.g., 

Naser Jewelers, Inc. v. City of Concord, N.H., 538 F.3d 17, 20 (1st Cir. 2008) 

(holding that the law of the case “doctrine applies when this court has previously 
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ruled on a motion for a preliminary injunction and ‘the record before the prior 

panel was sufficiently developed and the facts necessary to shape the proper legal 

matrix we[re] sufficiently clear’”) (quoting Cohen v. Brown University, 101 F.3d 

155, 169 (1st Cir. 1996)).  

Moreover, whether the rules are neutral and generally applicable is a 

sufficiently legal issue to be resolved on a preliminary injunction appeal.  Indeed, 

in finding the prior appeal ripe, this Court explicitly noted that “the issues raised 

are primarily legal.”  Stormans, 586 F.3d at 1126.  And this Court has held itself 

bound by far more fact-dependent determinations.  For example, this Court has 

treated as law of the case its ruling on a preliminary injunction appeal that a 

building is a nonpublic forum.  See Preminger v. Peake, 552 F.3d 757, 765 (9th 

Cir. 2008) (citing Preminger v. Principi, 422 F.3d 815, 824 (9th Cir. 2005)).3  And 

other courts have treated rulings on similarly complex issues as binding on remand 

from a preliminary injunction appeal.  See, e.g., Cohen, 101 F.3d at 169 (holding 

that ruling on preliminary injunction appeal that university had violated Title IX 

was law of the case); NHL v. Plymouth Whalers Hockey Club, 419 F.3d 462, 470 

(6th Cir. 2005) (holding as law of the case a preliminary injunction appeal ruling 

that the “market for player services is not an economic market”).  In short, there 

                                          
3 See also, e.g., California Pro-Life Council, Inc. v. Randolph, 507 F.3d 1172, 
1178 (9th Cir. 2007) (treating preliminary injunction appeal ruling as law of the 
case); Hilao v. Estate of Marcos, 103 F.3d 767, 772 (9th Cir. 1996) (same); 
Official Airline Guides, Inc. v. Goss, 6 F.3d 1385, 1391 (9th Cir. 1993) (same). 
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was no basis for the district court to reject this Court’s carefully considered legal 

conclusion. 

The district court’s second excuse for ignoring this Court’s holding was the 

supposedly “voluminous new evidence” presented at trial.  ER 114.  But the mere 

taking of additional evidence does not void a prior ruling; if it did, a district court 

could always avoid this Court’s rulings simply by conducting further proceedings.  

Rather, there is an exception to the law of the case doctrine where “substantially 

different evidence was adduced at a subsequent trial.” Jeffries v. Wood, 114 

F.3d 1484, 1489 (9th Cir. 1997) (en banc) (emphasis added).  Here, none of the 

evidence on remand was “substantially different” from what this Court had already 

considered.

The district court claimed that it had taken “new evidence on the scope and 

application of the Regulations; the effect of the Regulations; the Board’s discretion 

to interpret and enforce the Regulations; the historical background of the 

Regulations; and the enforcement of the Regulations in practice.”  ER 114.  But as 

to the scope, application, and effect of the rules, this Court already considered “the 

text and operation of the new rules.”  Stormans, 586 F.3d at 1131 (emphasis 

added).  As to the “the historical background” of the rules, ER 114, this Court 

already considered the “history of the new rules” and concluded that the “history 

provides no meaningful guidance on the[ir] object or neutrality.”  Stormans, 586 

F.3d at 1133.  And as to “the enforcement of the Regulations in practice” and the 
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Board’s interpretation of them, there was no new evidence because it is 

“undisputed” that neither rule has been enforced since the district court entered the 

preliminary injunction.  See, e.g., ER 20, 133.  Thus, the exception to the law of 

the case doctrine that applies when “substantially different evidence [is] adduced at 

a subsequent trial,” Jeffries, 114 F.3d at 1489, is plainly inapplicable here, where 

the evidence was substantially the same as what this Court previously considered. 

In short, the district court improperly ignored the law of the case to revisit

issues this Court already decided.    

D. Law of the Circuit

Even if the district court’s ruling could be reconciled with this Court’s 

mandate and the law of the case, this Court is bound by the law of the circuit, 

which is that “the rules are neutral and generally applicable.”  Stormans, 586 F.3d 

at 1137.  That ruling must be followed.

The district court believed itself free to revisit this Court’s holding under 

various exceptions to the law of the case doctrine.  The district court was wrong, as 

already explained, but even if it was correct, “the exceptions to the law of the case 

doctrine are not exceptions to our general ‘law of the circuit’ rule, i.e., the rule that 

a published decision of this court constitutes binding authority which ‘must be 

followed unless and until overruled by a body competent to do so,’”  Gonzalez v. 

Arizona, 677 F.3d 383, 389 n.4 (9th Cir. 2012) (en banc) (quoting Hart v. 
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Massanari, 266 F.3d 1155, 1170 (9th Cir. 2001)); see also, e.g., United States v. 

Washington, 593 F.3d 790, 798 (9th Cir. 2010) (en banc) (same).

Given the firm rule this Court has established, the district court’s mistaken 

belief that it could ignore this Court’s holding is irrelevant.  This Court’s ruling 

that “the rules are neutral and generally applicable,” Stormans, 586 F.3d at 1137, is 

the law of the circuit and controls here. 

II. The Rules Comply with the Free Exercise Clause

The central aim of the Free Exercise Clause—“Congress shall make no 

law . . . prohibiting the free exercise” of religion, U.S. Const., Amdt. 1—is to 

protect “the right to believe and profess whatever religious doctrine one desires.”  

Smith, 494 U.S. at 877.  Government is, therefore, barred from requiring citizens to 

profess or disavow religious beliefs.  See id.  

The Free Exercise Clause provides more limited protection when it comes to 

acting on one’s beliefs, and understandably so.  Our society includes individuals of 

countless religions, many of which require acts that violate the law or forbid acts 

mandated by law.  Subjecting every such law to strict scrutiny “would open the 

prospect of constitutionally required religious exemptions from civic obligations of 

almost every conceivable kind—ranging from compulsory military service, to the 

payment of taxes; to health and safety regulation . . . ; to social welfare 

legislation.”  Id. at 888-89 (citations omitted).  “The First Amendment’s protection 

of religious liberty does not require this.”  Id. at 889. 
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“Precisely because ‘we are a cosmopolitan nation made up of people of 

almost every conceivable religious preference,’ and precisely because we value 

and protect that religious divergence, we cannot afford the luxury of deeming 

presumptively invalid, as applied to the religious objector, every regulation of 

conduct that does not protect an interest of the highest order.”  Id. at 888 (quoting 

Braunfeld v. Brown, 366 U.S. 599, 606 (1961)).  For that reason, the Supreme 

Court has “consistently held that the right of free exercise does not relieve an 

individual of the obligation to comply with a ‘valid and neutral law of general 

applicability on the ground that the law proscribes (or prescribes) conduct that his 

religion prescribes (or proscribes).’”  Id. at 879 (quoting United States v. Lee, 455 

U.S. 252, 263 n.3 (1982) (Stevens, J., concurring in judgment)).  

In short, “a law that is neutral and of general applicability need not be 

justified by a compelling governmental interest even if the law has the incidental 

effect of burdening a particular religious practice.”  Lukumi, 508 U.S. at 531 (citing 

Smith, 494 U.S. 872).  Only “[a] law failing to satisfy these requirements must be 

justified by a compelling governmental interest and must be narrowly tailored to 

advance that interest.”  Id. at 531-32.  As this Court already correctly concluded, 

the rules at issue here “are neutral and generally applicable,” and therefore must be 

tested against “the rational basis standard of review.”  Stormans, 586 F.3d at 1137.
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A. The Rules Are Neutral

“‘[I]f the object of a law is to infringe upon or restrict practices because of

their religious motivation, the law is not neutral.’”  Id. at 1130 (emphasis added) 

(quoting Lukumi, 508 U.S. at 533).  But “if prohibiting the exercise of religion . . . 

is not the object of the [law] but merely the incidental effect of a generally 

applicable and otherwise valid provision, the First Amendment has not been 

offended.”  Smith, 494 U.S. at 878.

The rules at issue are plainly neutral, as they are not intended “to infringe 

upon or restrict practices because of their religious motivation.’” Stormans, 586 

F.3d at 1130 (emphasis added) (quoting Lukumi, 508 U.S. at 533).  As this Court 

previously concluded, “the object of the rules was to ensure safe and timely patient 

access to lawful and lawfully prescribed medications,” and a pharmacy’s refusal to 

dispense a lawfully prescribed medication is punishable “regardless of whether the 

refusal is motivated by religion, morals, conscience, ethics, discriminatory 

prejudices, or personal distaste for a patient.”  Id. at 1131.  

The district court agreed that the “rules at issue are facially neutral.”  ER 33.  

But the court found that the rules are being applied in a non-neutral way.  This 

finding contradicted this Court’s holding that “the new rules operate neutrally,” 

Stormans, 586 F.3d at 1131 (emphasis added), and it ignored the evidence.

The district court offered three reasons why it believed the rules are non-

neutral, asserting that: (1) they are a “religious gerrymander,” ER 137-41; (2) they 
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were motivated by “discriminatory intent,” ER 141-46; and (3) they treat two 

religions differently, ER 146-50.  Each claim fails.

1. The Rules Are Not a “Religious Gerrymander”

A facially neutral rule may be a “religious gerrymander” if suppressing a 

religious practice “was the object of the [rules].”  Lukumi, 508 U.S. at 534.  A 

court may find evidence that suppression of religious practice was the purpose of a 

law where “almost the only conduct subject to [the rules] is the religious exercise,” 

id. at 535, the government interprets a neutral rule to apply only to a religious 

practice, id. at 537, and the rules “proscribe more religious conduct than is 

necessary to achieve their stated ends,” id. at 538.  None of these factors is present 

here.

The rules at issue do not apply solely to religiously motivated conduct.   As 

to pharmacists, even the district court acknowledged that the rules actually allow 

pharmacists to decline to fill prescriptions for reasons of conscience, including 

religious reasons.  See ER 14.  Given that the rules specifically protect religiously 

motivated conduct by pharmacists, they can hardly be said to single out that 

conduct for punishment.

As to pharmacies, the rules “require delivery of all lawfully prescribed 

medications, save for when one of several narrow exemptions permits refusal.  

Thus, aside from the exemptions, any refusal to dispense a medication violates the 

rules, and this is so regardless of whether the refusal is motivated by religion, 
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morals, conscience, ethics, discriminatory prejudices, or personal distaste for a 

patient.”  Stormans, 586 F.3d at 1131.  The district court nonetheless found that the 

burden of the rules falls almost exclusively on religious objectors.  ER 137, 139.  

The evidence refutes that conclusion.  

To begin with, the regulations have not been enforced since the district court 

enjoined them in 2007, ER 20, and in reviewing that injunction, this Court found 

that “[t]here is no evidence that State Appellants pursued their interests only 

against conduct with a religious motivation.”  Stormans, 586 F.3d at 1134.  To the 

extent the rules were enforced at all prior to the district court’s injunction, even the 

district court recognized that they were enforced against pharmacies for both 

religiously motivated and non-religiously motivated refusals.  Specifically, “in the 

four years since the Delivery Rule went into effect, no pharmacy has ever been 

cited for violating it.  And in the 40 years since the Stocking Rule went into effect, 

no pharmacy has even been investigated for violating it, other than [Plaintiff 

Stormans] and three other nearby pharmacies.”  ER 133 (emphasis added).  While 

the investigations into the other three pharmacies were “closed when they informed 

the Board they were temporarily out of Plan B and would order it,” id., this 

demonstrates that in the few months between when the rules took effect and were 

enjoined, the Board initiated investigations against several pharmacies that failed 

to carry Plan B for reasons that had nothing to do with religion.  Thus, the Board 

clearly was not applying the rules solely to religiously motivated conduct.
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The district court also rejected out of hand the possibility that pharmacies 

might refuse to fill prescriptions for non-religiously motivated reasons, calling it 

“speculative,” ER 138, and finding that no such risk exists because “common 

bigots do not lurk amongst the rank-and-file pharmacists of Washington,” ER 41.  

But the district court itself acknowledged that the reasons for many refusals were 

unclear, see, e.g., ER 87, and that refusals occur “for a wide variety of reasons,” 

ER 95.  And there was evidence before the Board and at trial that pharmacists had 

refused to fill prescriptions for personal reasons that were not obviously religious.  

ER 899-900, 905, 931, 952-53, 1207-08, 1125-26, 1165 (“We heard about people 

that were not getting access to their diabetic syringes, their insulin, . . . concerns 

from HIV patients that they may not be getting access to lawful medications.”), 

739 (reporting complaint that pharmacy “refused to fill RX for Valium” and the 

complainant “believes it was discrimination due to long hair”).  Moreover, it is 

more than a little ironic for the district court to find no risk of discrimination by 

pharmacists in the course of an opinion in which it unequivocally held that the 

Board of Pharmacy—composed almost entirely of pharmacists—had engaged in 

intentional discrimination.4

                                          
4 It also strains credulity to find no risk of discrimination by healthcare providers 
when countless cases have addressed such discrimination based on sexual 
orientation, see, e.g., N. Coast Women’s Care Med. Group, Inc. v. San Diego 
County Superior Court, 189 P.3d 959 (Cal. 2008), or HIV status, see, e.g., Rose v. 
Cahee, 727 F. Supp. 2d 728 (E.D. Wis. 2010); Woolfolk v. Duncan, 872 F. 
Supp. 1381 (E.D. Pa. 1995).
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In any case, even if the burden of the rules did fall almost exclusively on 

religiously motivated conduct, that alone would not be enough to invalidate the 

rules.  The burden of anti-polygamy laws falls almost exclusively on members of 

certain religions, and laws restricting protests outside abortion clinics also burden 

almost exclusively religiously motivated conduct, but that does not mean that such 

laws are religious gerrymanders.  See, e.g., Stormans, 586 F.3d at 1131.  Rather, a 

law is a religious gerrymander only if it restricts conduct “‘because the conduct is 

religiously motivated.’” Id. (quoting Am. Life League, Inc. v. Reno, 47 F.3d 642, 

654 (4th Cir. 1995)) (emphasis added).  And the rules here “do not suppress, target, 

or single out the practice of any religion because of religious content.”  Id.

Moreover, the Board has not interpreted the rules to apply solely to 

religiously motivated conduct.  Indeed, the evidence demonstrates that to the extent 

the Board has interpreted the rules at all, it has applied them both to pharmacies 

that refused to stock Plan B for religious reasons and to pharmacies that failed to 

carry it for non-religious reasons.  ER 133.  And the Board’s statements about how 

it intends to apply the rules make very clear that they apply not solely to religiously 

motivated refusals.  ER 730-39 (Board’s concise explanatory statement describing 

rules), 982-94 (Board’s final significant analysis of rules), 1124 (“[A]s we said all 

along, all medications, all patients, all situations.”); see also Stormans, 586 F.3d 

at 1134 (“There is no evidence that State Appellants pursued their interests only 

against conduct with a religious motivation.”).
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Finally, the rules do not proscribe more religiously motivated conduct than 

necessary to achieve their ends.  In considering the rules, the Board heard 

testimony from many pharmacists who were opposed not only to dispensing 

Plan B and certain other medications, but also to referring patients elsewhere to 

obtain those drugs.  ER 913, 936 (testimony that “for some pharmacist[s] the active 

referral in their mind constitutes a moral connection to something that violates 

their moral commitment”), 1026-28.  Thus, the Board had a choice between two 

options: (1) require pharmacies to make referrals, which would violate the beliefs 

of some pharmacy owners while also reducing access for patients; or (2) require 

pharmacies to fill all lawful prescriptions, which would also violate the beliefs of 

some pharmacy owners but would better ensure patient access to medications.  The 

Board chose the latter.  It cannot be that when a government body is faced with a 

choice between two options, both of which allegedly violate some citizens’ 

religious beliefs and one of which better advances the government’s goals, that it 

must always choose the option favored by the plaintiffs in a particular case.  

2. The Rules Were Not Motivated by Discriminatory Intent

The district court’s second flawed rationale for deeming the rules non-

neutral was that they were supposedly enacted with “discriminatory intent.”  

ER 141.  A law is enacted with discriminatory intent where its goal is to prohibit a 

practice because of its religious motivation, rather than because of the harmful 

effects the practice causes.  See Stormans, 586 F.3d at 1131.  Here, there is no 
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credible evidence that the Board enacted the rules because it disapproved of 

Plaintiffs’ religious beliefs.  Rather: “To the extent the record indicates anything 

about the Board’s motivation in adopting the final rules, it shows the Board was 

motivated by concerns about the potential deleterious effect on public health that 

would result from allowing pharmacists to refuse to dispense lawfully prescribed 

medications based on personal, moral objections (of which religious objections are 

a subset).”  Id. at 1133.

In reaching a contrary conclusion, the district court relied exclusively on the 

legislative history of the rules, concluding that the rules “were adopted ‘because 

of’ conscientious objections to Plan B, not merely ‘in spite of’ them.”  ER 146.  

But this misunderstands the law and misstates the facts.

To begin with, the district court erred in imputing discriminatory intent to 

the Board based on the court’s selective reading of the rules’ history.  This Court 

already held that “[t]he collective will of the Board cannot be known, except as it 

is expressed in the text and associated notes and comments of the final rules.”  

Stormans, 586 F.3d at 1133.  This Court already considered that evidence and held 

that the district court was “incorrect to impute . . . to the entire Board a motivation 

to ‘impose burdens only on conduct motivated by religious belief.’”  Id. (quoting 

Lukumi, 508 U.S. at 543).  The district court erred in ignoring this holding.

Even if the district court were allowed to troll selectively through comments 

from people outside the Board and look for evidence that the rules focused on 
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Plan B, the court framed the question incorrectly.  The district court held the rules 

non-neutral because they were supposedly “adopted ‘because of’ conscientious 

objections to Plan B, not merely ‘in spite of’ them.”  ER 146.  But in evaluating 

discriminatory intent, the question is not whether a law was enacted in response to

religiously motivated conduct, it is whether the rule was enacted “‘because the 

conduct is religiously motivated,’” rather than because of “‘the harm it causes.’”  

Id. at 1131 (quoting Am. Life League, 47 F.3d at 654) (emphasis added).  

The district court’s contrary rule would lead to absurd results, for countless 

laws are enacted in response to religiously motivated activity, but that does not 

make them discriminatory.  For example, rules prohibiting people from carrying 

fluids on planes were adopted in response to religiously motivated activity (the 

misguided belief that Islam required terrorist acts against the United States), but 

that does not mean that such rules have a discriminatory intent.  See, e.g., Vision 

Church v. Village of Long Grove, 468 F.3d 975, 999 (7th Cir. 2006) (“Even if [a 

church] was targeted by the Assembly Ordinance, this does not mean that it was 

targeted because of religion: The Plan Commission was concerned about the size 

of the church complex and its effect on the character of the Village, concerns 

separate and independent from the religious affiliation (or lack thereof) of the 

institution seeking to build on the land.”); Am. Life League, 47 F.3d at 651 (“[A] 

statute is not rendered non-neutral simply because one ideologically defined group 

is more likely to engage in the proscribed conduct.”).
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Here, while the rules were enacted in part in response to objections to 

dispensing Plan B, there is no evidence that the rules were adopted because some 

of those refusals were religiously motivated.  See Stormans, 586 F.3d at 1133 

(“While the Board’s deliberative process may have been initiated over concerns 

regarding Plan B, the administrative history hardly reveals a single design to 

burden religious practice; rather, it is a patchwork quilt of concerns, ideas, and 

motivations.”).  Rather, the rules were adopted “to ensure safe and timely patient 

access to lawful and lawfully prescribed medications.”  Id. at 1131.  And it makes 

little sense to claim that the rules were intended to discriminate against conduct 

“‘because the conduct is religiously motivated,’” id. (quoting Am. Life League, 47 

F.3d at 654), when the Board accommodated religious beliefs to the extent possible 

by ensuring that individual pharmacists would not have to dispense medications 

against their beliefs.  

This is completely different from Lukumi, where “the object of the 

ordinances [was] to target animal sacrifice by Santeria worshippers because of its 

religious motivation,” 508 U.S. at 542 (plurality op.) (emphasis added), as 

evidenced by the law exempting even other types of religious slaughter, such as 

kosher slaughter, id. at 536. This Court previously recognized as much, holding 

that “[u]nlike the ordinance at issue in Lukumi, the new rules operate neutrally” 

because “[t]hey do not suppress, target, or single out the practice of any religion 

because of religious content.”  Stormans, 586 F.3d at 1131.  In other words, in 
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Lukumi the goal was to suppress the Santeria religion, not to prevent the harm that 

comes from animal sacrifice.  Here, no objective observer could claim that the 

Board’s goal was to suppress any or all religions that object to Plan B.

Even if the district court’s test were correct, the legislative history shows 

that the Board acted not solely in response to religious objections to dispensing 

Plan B; rather, the Board heard evidence about pharmacies and pharmacists 

refusing to dispense a variety of drugs for a variety of reasons.  See, e.g., Stormans, 

586 F.3d at 1114 (noting that public testimony “addressed the availability of a 

variety of prescription medicines and devices, such as syringes, prenatal vitamins, 

oral contraceptives, and AIDS medications”); ER 1163 (“[T]he focus of the Board 

was always on access to all medications.”), 1165 (“We heard about people that 

were not getting access to their diabetic syringes, their insulin, . . . concerns from 

HIV patients that they may not be getting access to lawful medications.”), 937 (the 

rules are “not just about reproductive rights”), 1086-89, 1125-29, 1195, 1197-

1208; see also ER 45 (noting that “since 1997 there have been at least nine 

complaints to the Board regarding a pharmacy’s refusal (or failure) to dispense 

drugs other than Plan B”).  The Board sought to address all such refusals, 

“motivated by concerns about the potential deleterious effect on public health that 

would result from allowing pharmacists to refuse to dispense lawfully prescribed 

medications based on personal, moral objections (of which religious objections are 

a subset).”  Stormans, 586 F.3d at 1133.
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3. The Rules Treat Religions Equally

The district court’s third rationale for deeming the rules non-neutral was that 

they allegedly discriminate between religions by favoring Catholic-run pharmacies 

over other pharmacies.  ER 146-47.  This claim was not raised by Plaintiffs in their 

complaint, but rather was developed by the district court, which, in its own words, 

had a “single-minded focus on the Catholic facilities.”  ER 1248.  The district court 

acknowledged that nothing in the rules’ text favors one religion over another, so it 

based its finding solely on the Board’s enforcement of the rules.  ER 54.  This 

finding is fatally flawed.

Where a law is neutral on its face and a plaintiff claims it is being 

discriminatorily enforced, the plaintiff must show that the law has both a 

discriminatory effect and a discriminatory purpose.  See Rosenbaum, 484 F.3d 

at 1153.  “‘To establish a discriminatory effect . . . , the claimant must show that 

similarly situated individuals’” were treated differently.  Id. (quoting United States 

v. Armstrong, 517 U.S. 456, 465 (1996)).  And “[t]o show discriminatory purpose, 

a plaintiff must establish that ‘the decision-maker . . . selected or reaffirmed a 

particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its 

adverse effects upon an identifiable group.’”  Id. (quoting Wayte v. United States, 

470 U.S. 598, 610 (1985)).  Plaintiffs satisfied neither prong of this test.

First, Plaintiffs were not treated differently from anyone similarly situated.  

The district court found discriminatory treatment because “neither the delivery rule 
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nor the stocking rule has ever been enforced against any of the state’s numerous 

Catholic-affiliated . . . pharmacies.”  ER 46.  But as the district court 

acknowledged elsewhere, no pharmacy in Washington has ever been cited for 

violating either rule.  ER 63, 133.  Rather, the only “enforcement” of either rule 

has been that after consumers filed complaints against pharmacies, the Board 

opened investigations.  ER 133.  But the Board has not opened investigations 

against any pharmacy as to either rule without a complaint, and no patient has ever 

filed a complaint against a Catholic pharmacy for violating either rule.  ER 49.  

Thus, Catholic pharmacies have not been treated differently from similarly situated 

pharmacies.  Where a complaint was filed, an investigation was opened; where no 

complaint was filed, no investigation followed.

The district court found these facts unpersuasive because it concluded that 

the Board could have enforced the rules absent a complaint, even though it never 

did.  Specifically, the court noted that the Board could have enforced its rules by 

citing Catholic pharmacies after conducting its biannual inspections of those 

pharmacies.  ER 50-51.  But the Board never cited any pharmacy—Catholic or 

not—for violating the Stocking or Delivery Rules following an inspection.  

ER 103-04.  Indeed, Plaintiff Stormans admitted that his pharmacy had been 

inspected regularly after the rules were enacted and he had never failed an 

inspection, even though he openly refuses to carry Plan B.  ER 1070.  Cf.
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Rosenbaum, 484 F.3d at 1154-55 (finding no discriminatory effect where City 

could have enforced rules differently but did not).

In short, Plaintiffs utterly failed to show a discriminatory effect because 

there is no evidence that the rules were not enforced against “similarly situated 

individuals.”  Rosenbaum, 484 F.3d at 1153.  

Plaintiffs also failed to show that the Board acted with a discriminatory 

purpose.  There is not a shred of evidence that the Board’s goal in adopting the 

rules was to discriminate in favor of Catholic pharmacies.  Indeed, the Catholic 

Church officially opposed the rules.  ER 306-08, 314.

In nonetheless finding discriminatory intent, the district court found that the 

Board was not enforcing the rules against Catholic pharmacies because “shutting 

down Catholic pharmacies would have a devastating impact on access to health 

care.”  ER 147.  But even if the Board had made such a decision (which it has not), 

that would not amount to an impermissible discriminatory purpose, because the 

supposed “discrimination” is based not on religion, but rather on the secular goal 

of avoiding “a devastating impact on access to health care.”  ER 147.  Pursuing 

such a secular goal even though it might disparately impact different religions does 

not violate the First Amendment.  See, e.g., Lukumi, 508 U.S. at 535; Gillette v. 

United States, 401 U.S. 437, 452 (1971) (explaining that a plaintiff alleging illegal 

discrimination between religions “must be able to show the absence of a neutral,

secular basis for the lines government has drawn”).  Here, even if the Board had 
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chosen to exempt some pharmacies because of their importance to the healthcare 

system (which it did not), that would be constitutional, for the Board would not 

have chosen that policy “‘because of’ . . . its adverse effects upon” a particular 

religion.  Rosenbaum, 484 F.3d at 1153 (quoting Wayte, 470 U.S. at 610).

B. The Rules Are Generally Applicable

“A law is not generally applicable when the government, ‘in a selective 

manner[,] impose[s] burdens only on conduct motivated by religious belief.’”  

Stormans, 586 F.3d at 1134 (quoting Lukumi, 508 U.S. at 543).  This “analysis 

tests the rules for substantial underinclusiveness.”  Id.  That is, it asks whether the 

rules at issue consistently allow non-religious conduct that threatens the 

government’s asserted “interests in a similar or greater degree than” does the 

religious conduct.  Id.  

As this Court previously concluded, “the new rules are generally applicable 

because they are not substantially underinclusive.”  Id.  The Board did not pursue 

its interest in patient access “only against conduct with a religious motivation.”  Id.  

Rather, “all pharmacies have a ‘duty to deliver’ all medications ‘in a timely 

manner,’” and “[n]either regulation challenged in this case applies to refusals only 

for religious reasons.”  Id.  Indeed, the rules “apply to all lawful medications, not 

just those that pharmacies or pharmacists may oppose for religious reasons.”  Id.  

Ultimately, “[p]harmacies and pharmacists who do not have a religious objection 

to Plan B must comply with the rules to the same extent—no more and no less—
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than pharmacies and pharmacists who may have a religious objection to Plan B.  

Therefore, the rules are generally applicable.”  Id.

In reaching a contrary conclusion, the district court relied on three 

rationales: (1) the rules supposedly create categorical exemptions for non-religious 

conduct but not religious conduct; (2) the rules supposedly allow individualized, 

discretionary exemptions; and (3) the rules have purportedly been “selectively 

enforced.”  None of these rationales is supportable.

1. The Rules’ Few “Categorical Exemptions” Are Legitimate

The central premise of the district court’s holding that the rules are not 

generally applicable was that “the rules exempt pharmacies and pharmacists from 

stocking and delivering lawfully prescribed drugs for an almost unlimited variety 

of secular reasons, but fail to provide exemptions for reasons of conscience.”  

ER 35.  This conclusion misstates the facts and misunderstands the law.

To begin with, the rules do “not require an individual pharmacist to dispense 

medication in the face of a personal objection,” Stormans, 586 F.3d at 1116, so it is 

incorrect to say that the rules fail to exempt pharmacists with moral objections.  

As to pharmacies, the “delivery rule” imposes “a duty to deliver lawfully 

prescribed drugs or devices to patients . . . in a timely manner consistent with 

reasonable expectations for filling the prescription, except for the following or 

substantially similar circumstances”: (a) “Prescriptions containing an obvious or 

known error”; (b) “National or state emergencies or guidelines affecting 
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availability”; (c) “Lack of specialized equipment or expertise needed to safely 

produce, store, or dispense drugs or devices”; (d) “Potentially fraudulent 

prescriptions”; and (e) “Unavailability of drug or device despite good faith 

compliance with [the Stocking Rule].”  WAC 246-869-010(1).  The rule also does 

not “require[] pharmacies to deliver a drug or device without payment of their 

usual and customary or contracted charge.”  WAC 246-869-010(2).

As this Court previously held, this “narrow class of exemptions—necessary 

reasons for failing to fill a prescription—does not impair the general applicability 

of the rules” because the exemptions do not allow non-religious conduct that 

threatens the government’s “interests in a similar or greater degree than” does the 

religious conduct.  Stormans, 586 F.3d at 1134.  Specifically, while a religious 

exemption for pharmacies would reduce patient access to drugs without any 

increase in patient safety, these exemptions all promote access to drugs or ensure 

patient safety.  

Even the district court conceded that “if the Board of Pharmacy applied 

th[e]se rules to all pharmacies as written, there is little doubt that the rules would 

pass constitutional muster.”  ER 34.  The court concluded, however, that the rules 

are not generally applicable because they supposedly “have numerous unwritten 

(but commonly recognized) exemptions” that “do not further patient access.”  

ER 41.  But these “exemptions” were either already considered by this Court, 

invented by Plaintiffs, utterly different from the exemption Plaintiffs demanded, or 
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plainly insufficient to show the rules to be “impos[ing] burdens only on conduct 

motivated by religious belief.”  Lukumi, 508 U.S. at 543.

As an initial matter, many of the “exemptions” cited by the district court 

were already rejected by this Court as insufficient to prove discrimination.  For 

example, the district court found it unacceptable that pharmacies could decline to 

carry drugs because of lack of “specialized equipment or expertise,” “low 

demand,” “insufficient demand,” or “[in]adequate shelf space.”  ER 120.  As this 

Court already explained, however, “every single pharmacy [cannot] be required to 

stock every single medication that might possibly be prescribed, or to maintain 

specialized equipment that might be necessary to prepare and dispense every one 

of the most recently developed drugs,” as this would be prohibitively expensive 

and “would likely drive pharmacies out of business,” thereby decreasing access to 

medication.  Stormans, 586 F.3d at 1135; see also ER 1066 (stating that there are 

over 6,000 FDA-approved drugs).  Similarly, the district court repeatedly found it 

unacceptable that pharmacies could decline to fill prescriptions where the patient’s 

insurance (including Medicare) has reimbursement rates below the pharmacy’s 

normal charge for the drug.  ER 119.  But the rules allow a pharmacy to decline to 

fill a prescription where the patient does not pay “the[] usual and customary or 

contracted charge,” WAC 246-869-010(2), and this Court already explained that 

no one “could seriously question a refusal” on this basis.  Stormans, 586 F.3d at 

1135. 
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Of the few supposedly new “exemptions” cited by the district court, many 

are based on nothing more than rank speculation.  For example, the district court 

found that the rules contain an unwritten exemption allowing pharmacies to decline 

to carry drugs (like Sudafed) that are used in manufacturing methamphetamine.  

ER 120.  The only citation for this “fact” is the testimony of Timothy Fuller, 

ER 96, a Department of Health employee who is not on the Board of Pharmacy 

and who acknowledged that the Board has never received a complaint about such a 

refusal, ER 1047, and that if the Board ever did receive such a complaint, it would 

be up to the Board—not him—to decide whether the rules were violated, ER 1052-

53.  See also ER 1056 (“I am not part of the investigative disciplinary side.”).     

Other exemptions the district court cited do not threaten the Board’s 

“interests in a similar or greater degree than” does the exemption Plaintiffs 

demand.  Stormans, 586 F.3d at 1134.  For example, the district court claimed that 

the rules exempt a pharmacy from delivering syringes or other drugs where the 

pharmacy believes they are intended for illegal use.  ER 119-20.  But the Delivery 

Rule does not pursue patient access at all costs; rather, it recognizes that patient 

access must be balanced with public safety.  As this Court recognized, an 

exemption designed to avoid “unsafe practices” plainly differs from the religious 

exemption demanded by Plaintiffs.  Stormans, 586 F.3d at 1135.  This distinction 

highlights why none of the Third Circuit cases the district court cited are relevant; 

unlike here, in each of those cases the secular exemptions to the challenged policy 
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undermined the government’s interests in precisely the same way as the rejected 

religious exemptions.  See Blackhawk v. Pennsylvania, 381 F.3d 202, 211 (3d 

Cir. 2004); Tenafly Eruv Ass’n v. Borough of Tenafly, 309 F.3d 144, 166-67 (3d 

Cir. 2002); Fraternal Order of Police Newark Lodge No. 12 v. City of Newark, 170 

F.3d 359, 366 (3d Cir. 1999).

Finally, the district court misunderstood the law as to the importance of 

exemptions.  The district court seemed to think that any exemption undermined the 

rationale for the Delivery Rule, but as this Court held: “That the pharmacy 

regulations recognize some exceptions cannot mean that the Board has to grant all 

other requests for exemption to preserve the ‘general applicability’ of the 

regulations.”  Stormans, 586 F.3d at 1135.  And Supreme Court precedent is clear 

that the mere presence of exemptions does not mandate religious exemptions.  For 

example, the tax code is riddled with exemptions, but that does not mean that the 

government must grant religious groups any exemption they want that is less 

expensive than a comparable non-religious exemption.  See Smith, 494 U.S. at 880.  

Similarly, child labor laws contain some exemptions (e.g., for in-home work), but 

that does not mean that such laws discriminate against religious believers who are 

not allowed to force their children to distribute religious literature.  See Prince v. 

Massachusetts, 321 U.S. 158, 166 (1944).

In truth, exemptions are relevant only if they show that the government has 

“decide[d] that the . . . interests it seeks to advance are worthy of being pursued 
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only against conduct with a religious motivation.”  Lukumi, 508 U.S. at 542-43 

(emphasis added).  But this Court already found that was not the case here, holding 

that the Board did not pursue its interest in patient access “only against conduct 

with a religious motivation.”  Stormans, 586 F.3d at 1134.  Rather, the rules 

prohibit “refusal to dispense a medication . . . regardless of whether the refusal is 

motivated by religion, morals, conscience, ethics, discriminatory prejudices, or 

personal distaste for a patient.”  Id. at 1131.    

In sum, the “categorical exemptions” referenced by the district court are 

plainly insufficient to show that the rules discriminate against religious belief.

2. The Rules Contain No Illegal “Individual Exemptions” 

The district court also incorrectly believed that the rules are not generally 

applicable because the Board applies its rules on a case-by-case basis in response 

to complaints.  ER 127-32.  The district court believed that whenever a law 

requires the government to make an “individualized determination” before it can 

determine whether someone “has violated the rule,” strict scrutiny applies.  ER 39; 

see also ER 129.  But that is not and cannot possibly be the law.  

The government makes “individualized determinations” on a case-by-case 

basis in all sorts of contexts and in applying all sorts of laws.  For example, 

whenever a prosecutor decides whether to prosecute someone for reckless driving, 

she has to consider the circumstances, such as whether the individual was rushing 

to the hospital or instead racing away from police.  That does not mean that 
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reckless driving laws are subject to strict scrutiny if a person claims that his 

religion requires him to drive 100 miles per hour.  Indeed, in Smith itself, the 

question was whether the plaintiffs could receive unemployment insurance when 

they were fired after smoking peyote for religious reasons, and the Court held that 

rational basis review applied even though “a distinctive feature of unemployment 

compensation programs is that their eligibility criteria invite consideration of the 

particular circumstances” of a case.  494 U.S. at 884.  Thus, contrary to the district 

court’s view, the fact that a law requires individualized application does not mean 

it automatically faces strict scrutiny.      

Rather, it is only where individualized exemptions are available and the 

government applies them in a discriminatory way that strict scrutiny applies.  For 

example, in Lukumi, the law at issue prohibited “unnecessarily . . . kill[ing] any 

animal.”  508 U.S. at 537.  The defendant city took the position that “hunting, 

slaughter of animals for food, eradication of insects and pests, and euthanasia” 

were always “necessary,” while killings for religious reasons were never 

necessary.  Id.  Thus, the city’s “application of the ordinance’s test of necessity 

devalues religious reasons for killing,” amounting to “discriminatory treatment.”  

Id. at 537-38.  In short, it was not the requirement of an individualized analysis that 

led to strict scrutiny in Lukumi—if that were the rule, Smith would have come out 

the opposite way—rather, it was that the city’s application of the rule showed 

discriminatory intent.  See also Blackhawk, 381 F.3d at 210 (finding that individual 
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exemptions called for strict scrutiny where state refused to grant exemptions 

whenever conduct was “religiously motivated”).  

Here, by contrast, the Board has not interpreted a seemingly neutral rule to 

disadvantage religiously motivated conduct while allowing that same conduct 

when engaged in for any other reason.  Rather, the rules prohibit “refusal to 

dispense a medication . . . regardless of whether the refusal is motivated by 

religion, morals, conscience, ethics, discriminatory prejudices, or personal distaste 

for a patient.”  Stormans, 586 F.3d at 1131.  Indeed, a consistent failure to stock a 

drug because of incompetence violates the rules just as much as a religiously 

motivated refusal.  There is thus no evidence of illegal individualized exemptions.

3. The Rules Have Not Been Selectively Enforced

Finally, the district court deemed the rules not generally applicable because 

of “selective enforcement,” ER 132-37, concluding that they had been enforced 

against those with religious objections to Plan B and no one else.  No evidence 

supported such a finding.   

As explained above, proving selective enforcement requires showing that 

“‘similarly situated individuals’” were treated differently.  Rosenbaum, 484 F.3d 

at 1153 (quoting Armstrong, 517 U.S. at 465).  Plaintiffs made no such showing.  

In reaching a contrary conclusion, the district court cited two pieces of 

evidence.  First, the district court claimed that “since 1997 there have been at least 

nine complaints to the Board regarding a pharmacy’s refusal (or failure) to 
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dispense drugs other than Plan B, and . . . the Board declined to investigate any of

them.”  ER 45.  But before the Delivery Rule took effect in 2007, pharmacies had 

no duty to deliver drugs.  ER 19.  That is why the Board dismissed dozens of 

complaints filed before the rules took effect, including complaints against Plaintiff 

Stormans and others regarding Plan B.  ER 739-47, 1007-13.  Thus, the Board’s 

investigative action prior to the effective date of the rules demonstrates nothing.

The district court’s second piece of evidence was that after the Delivery 

Rule took effect and the Board received complaints about pharmacies refusing to 

deliver Plan B, the Board closed complaints against three pharmacies that stated 

that they were temporarily out of Plan B and would order it, while it did not close a 

complaint against Plaintiff Stormans, which refused to stock Plan B at all.  ER 133.  

But these pharmacies were not similarly situated because being temporarily out of 

a drug does not violate the Delivery Rule, which contains an exemption if a 

pharmacy temporarily lacks a drug despite “good faith compliance with [the 

Stocking Rule].”  WAC 246-869-010(1).  As this Court recognized, this is a 

necessary exemption because there are thousands of FDA-approved drugs and 

pharmacies cannot always have on hand “every single medication that might 

possibly be prescribed.”  Stormans, 586 F.3d at 1135.  Treating those who break a 

rule differently from those who comply cannot be unconstitutional selective 

enforcement.  
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Moreover, even if Plaintiffs had shown a discriminatory effect, they failed to 

show the necessary discriminatory purpose, as detailed above.  See Rosenbaum, 

484 F.3d at 1153.  As this Court held, the rules “do not suppress, target, or single 

out the practice of any religion because of religious content”; rather, “the object of 

the rules was to ensure safe and timely patient access to lawful and lawfully 

prescribed medications.”  Stormans, 586 F.3d at 1131.  Thus, there was no basis 

for finding unconstitutional selective enforcement.

C. The Rules Are Supported by a Rational Basis

Because the rules are neutral and generally applicable, they need only be 

supported by a rational basis.  See id. at 1127-28 (citing Lukumi, 508 U.S. at 531; 

Smith, 494 U.S. at 879).  “To invalidate a law reviewed under this standard, ‘[t]he 

burden is on the one attacking the legislative arrangement to negative every 

conceivable basis which might support it.’”  Id. at 1137 (quoting Heller v. Doe by 

Doe, 509 U.S. 312, 320 (1993)).  Plaintiffs failed to meet their burden. 

The Board concluded, after a 16-month rulemaking process and tens of 

thousands of comments, that the rules were necessary “to improve state-wide 

access and reduce barriers for patients seeking [FDA]-approved drugs and 

devices.”  ER 982.  As the Board recognized, “[i]f a patient is unable to obtain 

needed medications in a timely manner, the associated medical and social costs can 

be substantial.”  Id.  For example, an HIV-positive patient who fails to receive 

timely drug therapy has an increased risk of transmitting HIV, id., while 

“Plan B . . . becomes less effective with each passing hour,” Stormans, 586 F.3d 
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at 1114.  These are just two of many possible examples of “the significant medical 

and social cost of not receiving a time-dependent medication in a timely manner.”  

ER 995.  Thus, as this Court anticipated, “the new rules are rationally related to 

Washington’s legitimate interest in ensuring that its citizen-patients receive 

lawfully prescribed medications without delay.”  Stormans, 586 F.3d at 1137.  

D. The Rules Survive Even Strict Scrutiny

Even if the district court were correct that the rules should receive strict 

scrutiny, they pass that test, which requires proof of a compelling government 

interest and a narrowly tailored rule designed to advance that interest.  See, e.g., 

Goehring v. Brophy, 94 F.3d 1294, 1300 (9th Cir. 1996).  The rules at issue here 

are designed to protect public health, and “[p]ublic health and well-being have 

been recognized as compelling governmental interests in a variety of contexts.”  Id.  

The rules are also narrowly tailored, as they proscribe no more religiously 

motivated conduct than necessary to achieve their purposes.  The district court 

concluded otherwise because it believed the rules could have achieved the same 

objectives merely by requiring referral to another pharmacy, ER 140-41, but there 

was substantial evidence that a referral requirement would not be as effective as a 

delivery requirement.  See, e.g., ER 901-05 (testimony that referrals pose serious 

difficulties for people in rural areas, the disabled, and people for whom English is 

not their first language), 1049-51, 1121-22, 1123-34, 1206; see also Stormans, 586 

F.3d at 1114 (“Plan B . . . becomes less effective with each passing hour.”).  

Case: 12-35221     08/13/2012     ID: 8285851     DktEntry: 20-2     Page: 69 of 80



23690-0014/LEGAL23967535.10 -62-

Moreover, many pharmacists objected to a referral requirement on religious 

grounds, wanting neither to dispense Plan B nor to tell patients how to obtain it.  

ER 913, 936, 1026-28.  It was therefore error for the district court to conclude that 

a referral requirement was a more narrowly tailored alternative.

III. The Rules Satisfy Equal Protection

Although the district court recognized that “[t]he heart of this case lies in the 

Free Exercise Clause,” ER 29, it concluded that the rules also violate the Equal 

Protection Clause.  The court acknowledged that the rules are “facially neutral,” 

and that Plaintiffs therefore had to show “both discriminatory intent and impact.”  

ER 55.  As already shown, however, Plaintiffs cannot meet this burden, for “the 

free-exercise and equal-protection analyses are analogous.”  ER 55.

As detailed above, Plaintiffs failed to show discriminatory effect because 

they produced no evidence that similarly situated individuals were treated 

differently.  No pharmacy has ever been cited for violating the rules, and 

investigations have been opened evenhandedly.  After the rules took effect, when a 

citizen filed a complaint about a pharmacy failing to dispense a drug, the Board 

opened an investigation.  The investigation was closed if the pharmacy’s failure 

fell within one of the exemptions.  And no investigation was opened where no 

complaint was filed, as with Catholic-run pharmacies.  

Plaintiffs also failed to show discriminatory purpose.  The rules “do not 

suppress, target, or single out the practice of any religion because of religious 
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content”; rather, “the object of the rules was to ensure safe and timely patient 

access to lawful and lawfully prescribed medications.”  Stormans, 586 F.3d 

at 1131.  The rules comply with equal protection.

CONCLUSION

Laws and religious beliefs often conflict.  Many people sincerely believe 

that God requires them to marry multiple people, smoke marijuana, pay no taxes, 

or refuse military service.  But “[p]recisely because we are a cosmopolitan nation 

made up of people of almost every conceivable religious preference, and precisely 

because we value and protect that religious divergence,” we require people to 

follow the law unless they show that a law targeted them because of their religious 

beliefs, not because of the harm caused by their religiously motivated activity.  

Smith, 494 U.S. at 888 (internal quotation marks omitted).  Plaintiffs made no such 

showing.  In holding otherwise, the district court chipped away at the rule of law, 

not only by making every pharmacy owner “a law unto himself,” id. at 879, but 

also by ignoring this Court’s prior ruling.  This Court should reverse.  
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STATEMENT OF RELATED CASES

Intervenors-Appellants are aware of Case Number 12-35224, in which Legal 

Voice (formerly the Northwest Women’s Law Center), a non-party to the 

litigation, appeals the district court’s orders related to third-party discovery.  The 

issues presented there have nothing to do with the merits issues presented in these

consolidated appeals, however.
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ADDENDUM OF REGULATIONS

WAC 246-863-095 (“Responsibility Rule”)

Pharmacist's professional responsibilities.

(1) A pharmacist's primary responsibility is to ensure patients receive safe and 
appropriate medication therapy.

(2) A pharmacist shall not delegate the following professional responsibilities:

     (a) Receipt of a verbal prescription other than refill authorization from a 
prescriber.

     (b) Consultation with the patient regarding the prescription, both prior to and 
after the prescription filling and/or regarding any information contained in a patient 
medication record system provided that this shall not prohibit pharmacy ancillary 
personnel from providing to the patient or the patient's health care giver certain 
information where no professional judgment is required such as dates of refills or 
prescription price information.

     (c) Consultation with the prescriber regarding the patient and the patient's 
prescription.

     (d) Extemporaneous compounding of the prescription, however, bulk 
compounding from a formula and IV admixture products prepared in accordance 
with chapter 246-871 WAC may be performed by a pharmacy technician when 
supervised by a pharmacist.

     (e) Interpretation of data in a patient medication record system.

     (f) Ultimate responsibility for all aspects of the completed prescription and 
assumption of the responsibility for the filled prescription, such as: Accuracy of 
drug, strength, labeling, proper container and other requirements.

     (g) Dispense prescriptions to patient with proper patient information as required 
by WAC 246-869-220.
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     (h) Signing of the poison register and the Schedule V controlled substance 
registry book at the time of sale in accordance with RCW 69.38.030 and WAC 
246-887-030 and any other item required by law, rule or regulation to be signed or 
initialed by a pharmacist.

     (i) Professional communications with physicians, dentists, nurses and other 
health care practitioners.

    (j) Decision to not dispense lawfully prescribed drugs or devices or to not 
distribute drugs and devices approved by the U.S. Food and Drug Administration 
for restricted distribution by pharmacies.

(3) Utilizing personnel to assist the pharmacist.

     (a) The responsible pharmacist manager shall retain all professional and 
personal responsibility for any assisted tasks performed by personnel under his or 
her responsibility, as shall the pharmacy employing such personnel. The 
responsible pharmacist manager shall determine the extent to which personnel may 
be utilized to assist the pharmacist and shall assure that the pharmacist is fulfilling 
his or her supervisory and professional responsibilities.

     (b) This does not preclude delegation to an intern or extern.

(4) It is considered unprofessional conduct for any person authorized to practice or 
assist in the practice of pharmacy to engage in any of the following:

     (a) Destroy unfilled lawful prescription;

     (b) Refuse to return unfilled lawful prescriptions;

     (c) Violate a patient's privacy;

     (d) Discriminate against patients or their agent in a manner prohibited by state 
or federal laws; and

     (e) Intimidate or harass a patient.
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WAC 246-869-010 (“Delivery Rule”)

Pharmacies' responsibilities.

(1) Pharmacies have a duty to deliver lawfully prescribed drugs or devices to 
patients and to distribute drugs and devices approved by the U.S. Food and Drug 
Administration for restricted distribution by pharmacies, or provide a 
therapeutically equivalent drug or device in a timely manner consistent with 
reasonable expectations for filling the prescription, except for the following or 
substantially similar circumstances:

     (a) Prescriptions containing an obvious or known error, inadequacies in the 
instructions, known contraindications, or incompatible prescriptions, or 
prescriptions requiring action in accordance with WAC 246-875-040.

     (b) National or state emergencies or guidelines affecting availability, usage or 
supplies of drugs or devices;

     (c) Lack of specialized equipment or expertise needed to safely produce, store, 
or dispense drugs or devices, such as certain drug compounding or storage for 
nuclear medicine;

     (d) Potentially fraudulent prescriptions; or

     (e) Unavailability of drug or device despite good faith compliance with WAC 
246-869-150.

(2) Nothing in this section requires pharmacies to deliver a drug or device without 
payment of their usual and customary or contracted charge.

(3) If despite good faith compliance with WAC 246-869-150, the lawfully 
prescribed drug or device is not in stock, or the prescription cannot be filled 
pursuant to subsection (1)(a) of this section, the pharmacy shall provide the patient 
or agent a timely alternative for appropriate therapy which, consistent with 
customary pharmacy practice, may include obtaining the drug or device. These 
alternatives include but are not limited to:

     (a) Contact the prescriber to address concerns such as those identified in 
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subsection (1)(a) of this section or to obtain authorization to provide a 
therapeutically equivalent product;

     (b) If requested by the patient or their agent, return unfilled lawful prescriptions 
to the patient or agent; or

     (c) If requested by the patient or their agent, communicate or transmit, as 
permitted by law, the original prescription information to a pharmacy of the 
patient's choice that will fill the prescription in a timely manner.

(4) Engaging in or permitting any of the following shall constitute grounds for 
discipline or other enforcement actions:

     (a) Destroy unfilled lawful prescription.

     (b) Refuse to return unfilled lawful prescriptions.

     (c) Violate a patient's privacy.

     (d) Discriminate against patients or their agent in a manner prohibited by state 
or federal laws.

     (e) Intimidate or harass a patient.
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WAC 246-869-150 (“Stocking Rule”)

Physical standards for pharmacies — Adequate stock.

(1) The pharmacy must maintain at all times a representative assortment of drugs 
in order to meet the pharmaceutical needs of its patients.

(2) Dated items -- All merchandise which has exceeded its expiration date must be 
removed from stock.

(3) All stock and materials on shelves or display for sale must be free from 
contamination, deterioration and adulteration.

(4) All stock and materials must be properly labeled according to federal and state 
statutes, rules and regulations.

(5) Devices that are not fit or approved by the FDA for use by the ultimate 
consumer shall not be offered for sale and must be removed from stock.

(6) All drugs shall be stored in accordance with USP standards and shall be 
protected from excessive heat or freezing except as those drugs that must be frozen 
in accordance with the requirements of the label. If drugs are exposed to excessive 
heat or frozen when not allowed by the requirements of the label, they must be 
destroyed.
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