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STATEMENT REGARDING REHEARING EN BANC 

I express a belief, based on a reasoned and studied professional judgment, that 

the panel decision is contrary to the following decisions of the Supreme Court of 

the United States or the precedents of this circuit and that consideration by the full 

court is necessary to secure and maintain uniformity of decisions in this court:  

Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 126 

S. Ct. 1211 (2006); and  

Rich v. Secretary, Florida Department of Corrections, 716 F.3d 525 (11th Cir. 

2013). 

I further express a belief, based on a reasoned and studied professional judg-

ment, that this appeal involves the following questions of exceptional importance:  

1. Whether a prison system must distinguish less restrictive policies successful-

ly adopted by other prison systems before it can satisfy strict scrutiny? The panel 

concluded the answer is no, and adopted a rule that both creates an intra-circuit 

conflict with Rich, 716 F.3d 525, and also splits with the following six circuits: 

Warsoldier v. Woodford, 418 F.3d 989 (9th Cir. 2005); 

Spratt v. Rhode Island Department of Corrections, 482 F.3d 33 (1st Cir. 2007); 

Washington v. Klem, 497 F.3d 272 (3d Cir. 2007);  

Fegans v. Norris, 537 F.3d 897 (8th Cir. 2008);  

Jova v. Smith, 582 F.3d 410 (2d Cir. 2009); and  
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Moussazadeh v. Texas Department of Criminal Justice,  

703 F.3d 781 (5th Cir. 2012). 

2. Whether the prison system may rely on cases and evidence relating to 

one kind of grooming accommodation—dreadlocks—to justify denying a different 

kind of grooming accommodation—long hair? The panel concluded that the an-

swer is yes, and treated Harris v. Chapman, 97 F.3d 499 (11th Cir.1996), a case 

involving dreadlocks, as controlling authority. The panel’s decision conflicts with 

O Centro, which requires the government to justify its policy with respect “to the 

person” making the claim. 546 U.S. at 430-31, 126 S. Ct. at 1220. 

            s/ Adèle A. Keim  
 Adèle A. Keim 

THE BECKET FUND FOR  
   RELIGIOUS LIBERTY 
3000 K St., NW, Suite 220  
Washington, DC  20007 
T (202) 955-0095 
Counsel for Amici Curiae 
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STATEMENT OF ISSUES 

1. Whether a prison system must actually distinguish less restrictive policies 

adopted by other prison systems before a court upholds the prison system’s blanket 

rule that substantially burdens inmates’ religious liberty. 

2. Whether the prison system may rely on cases and evidence relating to one 

kind of grooming accommodation—dreadlocks—to justify denying a different 

kind of grooming accommodation—long hair.  

INTEREST OF AMICI CURIAE 

Amicus the Becket Fund for Religious Liberty is a non-profit, non-partisan law 

firm dedicated to protecting the free expression of all religious traditions. The 

Becket Fund has represented Buddhists, Christians, Hindus, Jews, Muslims, and 

Santeros, among others, in litigation in the United States and around the world.  

The Becket Fund has extensive experience defending the free exercise of reli-

gion under both RFRA and RLUIPA. For example, the Becket Fund served as lead 

amicus counsel for a diverse coalition of civil rights and religious groups in Gonza-

les v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 126 S. Ct. 

1211 (2006), one of the key cases in this appeal. And it represented inmates in Rich 

v. Secretary, Florida Department of Corrections, 716 F.3d 525 (11th Cir. 2013) 

and Moussazadeh v. Texas Department of Criminal Justice, 703 F.3d 781 (5th Cir. 

2012), both of which involved prison systems which asserted that they were unable 
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to provide kosher meals to Jewish inmates, notwithstanding the fact that at least 36 

other prison systems do so.  

Based on this experience, the Becket Fund has unique insight into prison reli-

gious accommodations. It submits this brief to highlight the way that the panel’s 

decision conflicts with the basic principles of the strict scrutiny analysis under 

RLUIPA. The Becket Fund is particularly concerned that, if prison systems can 

deny fundamental religious accommodations without considering easily available 

alternatives adopted by the overwhelming majority of other U.S. prisons, the pro-

tections of RLUIPA will prove largely illusory. 

Statements of interest for amici Aleph Institute and the Ethics & Religious Lib-

erty Commission of the Southern Baptist Convention—faith-based non-profit or-

ganizations with longstanding commitments to the free exercise rights of all Amer-

icans—are in the Addendum. This brief is accompanied by a motion for leave to 

file, which is unopposed.   

INTRODUCTION AND SUMMARY OF THE ARGUMENT  

The panel’s opinion splits with other circuits, the Supreme Court, and this 

Court’s own cases on two fundamental questions of federal law: whether a prison 

system must distinguish less restrictive policies adopted by other well-run prison 

systems, and whether a prison system must justify its policies with respect “to the 

person” making the claim. O Centro, 546 U.S. at 430-31, 126 S. Ct. at 1220. 
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In this case, the panel held that DOC could meet RLUIPA’s least restrictive 

means test even though DOC never considered adopting any less restrictive groom-

ing policy, and even though DOC failed to distinguish the less restrictive policies 

adopted by 80% of the nation’s prison systems, including the Federal Bureau of 

Prisons. Knight v. Thompson, No. 12-11926-DD, 2013 WL 3843803, *9-10 (11th 

Cir. July 26, 2013). The panel split with six Courts of Appeals and another panel of 

this Court on the need to distinguish the policies adopted by other prisons and 

prison systems. I.A, infra. The standard that it adopted—that DOC was free to 

decide “not to absorb the added risks that its fellow institutions have chosen to 

tolerate”—guts the least restrictive means test, and affects not just RLUIPA pris-

oner cases but also cases involving free exercise, free speech, and the right to be 

free from unjustified racial classifications. I.C, infra. 

The panel also disregarded bedrock principles of free exercise when it treated 

Harris v. Chapman, a case rejecting “a Rastafarian inmate’s RFRA challenge to 

the Florida DOC’s grooming policy,” as controlling law. Knight, 2013 WL 

3843803, at *9 (citing Harris, 97 F.3d 499 (11th Cir.1996)). Like RFRA, RLUIPA 

requires the government to justify its policy with respect “to the person” making 

the claim. O Centro, 546 U.S. at 430-31, 126 S. Ct. at 1220. Petitioners seek to 

wear long hair kept neatly combed, and it was error to treat another inmate’s re-

quest for a different kind of exemption as controlling law. II, infra. 
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ARGUMENT 

I. The panel’s novel risk-shifting analysis conflicts with six other circuits, a 
prior decision of this Court, and Supreme Court caselaw on strict scrutiny.  

Petitioners have already described the circuit split created by the panel’s hold-

ing that DOC does not have to “actually consider[] and reject[] the efficacy of less 

restrictive measures before adopting the challenged practice.” Knight, 2013 WL 

3843803, at *10; Pet. at 7-8. This rule conflicts with the decisions of at least six 

Courts of Appeals, all of which have held that, in RLUIPA prisoner cases, “the 

Government must consider and reject other means before it can conclude that the 

policy chosen is the least restrictive means.”1 Couch v. Jabe, 679 F.3d 197, 204 

(4th Cir. 2012) (joined by O’Connor, J.). 

                                                 
1  As Petitioners point out, “when it adopted [this] novel rule, the Panel recog-
nized that it was splitting with the First, Third, and Ninth Circuits.” Pet. 7 (citing 
Knight, 2013 WL 3843803 at *10 (acknowledging the split with Spratt v. Rhode 
Island Department of Corrections, 482 F.3d 33, 41 (1st Cir. 2007), Washington v. 
Klem, 497 F.3d 272, 284 (3d Cir. 2007), and Warsoldier v. Woodford, 418 F.3d 
989, 999 (9th Cir. 2005))).  

“But the Panel apparently overlooked” the fact that it was splitting with the 
Fourth, Second, and Eighth Circuits as well. Pet. 7-8; see Couch v. Jabe, 679 F.3d 
197, 204 (4th Cir. 2012) (prison beard accommodation); Jova v. Smith, 582 F.3d 
410, 416 (2d Cir. 2009) (prison dietary accommodation); Fegans v. Norris, 537 
F.3d 897, 905 (8th Cir. 2008) (prison hair-length accommodation where the court 
only found for the prison system after concluding that it had actually tried a less 
restrictive policy); see also Moussazadeh, 703 F.3d at 795-96 (Fifth Circuit deci-
sion rejecting the prison system’s argument that a complete ban on kosher meals 
met strict scrutiny when the record showed that it currently offered kosher meals in 
at least one facility). 
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The panel then created a further split by holding that DOC may escape its bur-

den of distinguishing other prison systems’ successful less restrictive policies by 

simply declaring that it made “a calculated decision not to absorb the added risks 

that its fellow institutions have chosen to tolerate.” Knight, 2013 WL 3843803, at 

*10; see I.A, infra. If allowed to stand, the panel’s new rule would empty the least 

restrictive means test of its meaning—not just in prison cases brought under 

RLUIPA, but also in other cases regarding fundamental rights brought under 

RFRA and the First and Fourteenth Amendments. I.C, infra. 

A. The panel’s new rule splits with six Courts of Appeals and Rich. 

Six Courts of Appeals have held that prison systems defending their policies 

under RLUIPA must “explain why another institution with the same compelling 

interests was able to accommodate the same religious practices.” 2 Jova, 582 F.3d 

at 416. And just over two months ago, another panel of this Court held that the 

Florida DOC failed to meet the least restrictive means test when it made only 

“meager efforts to explain why Florida’s prisons are so different from the penal 

institutions that now provide kosher meals such that the plans adopted by those 

other institutions would not work in Florida.” Rich, 716 F.3d at 534 (remanding for 
                                                 
2  See Spratt, 482 F.3d at 41 (First Circuit, preaching accommodation); Washing-
ton, 497 F.3d at 284 (Third Circuit, book-possession accommodation); Fegans, 
537 F.3d at 905 (Eighth Circuit, hair-length accommodation); Warsoldier, 418 
F.3d at 999 (Ninth Circuit, hair-length accommodation); Moussazadeh, 703 F.3d at 
795-96 (Fifth Circuit, kosher food accommodation case requiring the prison system 
to distinguish its current practice of offering kosher meals in another facility). 
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trial on strict scrutiny). The Knight panel split with these six circuits and created an 

intra-circuit conflict when it held that DOC could ignore the less restrictive poli-

cies of over 80% of American prison systems—including the nation’s largest, the 

Federal Bureau of Prisons—by simply asserting that it “elected [not] to absorb 

those risks.” Knight, 2013 WL 3843803, at *10. 

In reaching this conclusion, the panel acknowledged that “some of our sister 

courts” have required prison officials to demonstrate that they “actually considered 

and rejected the efficacy of less restrictive measures before adopting the chal-

lenged practice.” Id. at *10. But the panel concluded that because DOC’s “depar-

ture from the practices of other jurisdictions stems . . . from a calculated decision 

not to absorb the added risks that its fellow institutions have chosen to tolerate,” it 

was free to maintain its “exceptionless” grooming policy. Id. at *9-10. 

That is not the law. Unquantified assertions of “risk” are no different from 

speculation. And as the Department of Justice said in its amicus brief supporting 

the Petitioners, “RLUIPA’s scrutiny of official action is not so toothless as to be 

satisfied by willful ignorance of accommodations that are made routinely in the 

majority of prisons.” DOJ Amicus at 14. Were “risk aversion” a defense to strict 

scrutiny, every other successful less restrictive policy could be written off as mere-

ly “less risk-averse” than a particular defendant’s chosen policy. If the government 

may ignore the policies of other “well-run institutions,” cf. Procunier v. Martinez, 
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416 US 396, 414 n.14, 94 S. Ct. 1800, 1812 n. 14 (1974), and simply assert that it 

is entitled to “balance the risks” for itself, then the least restrictive means test has 

lost all meaning.  

For example, if DOC had successfully implemented a less restrictive grooming 

policy at a facility other than the Petitioners’, the panel’s rule allows it to simply 

argue that it had made “a calculated decision not to absorb the added risks” at an-

other facility. Knight, 2013 WL 3843803 at *10; cf. Moussazadeh, 703 F.3d at 

795-96 (rejecting prison’s least restrictive means argument where the prison sys-

tem had “offered kosher meals . . . for years” in one of its facilities). And if they 

tried a less restrictive policy for a time and then rescinded it, they would never 

have to explain why the policy was unworkable—they could just say that they 

decided not to “volunteer to assume those risks” any longer. Knight, 2013 WL 

3843803 at *9; cf. Fegans, 537 F.3d at 905 (crediting prison system’s least restric-

tive means argument when the prison officials offered effectively unrebutted testi-

mony that their previous less restrictive policy created actual security issues). 

Requiring defendants to address the successful policies of other “well-run insti-

tutions,” Procunier, 416 U.S. at 414 n.14, 94 S. Ct. 1800, 1812 n. 14, makes sense: 

policies adopted by other prison systems are far more objective than the other 

kinds of evidence courts must consider on strict scrutiny, such as dueling expert 

testimony. And they also provide a benchmark against which to evaluate any less 
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restrictive alternatives proposed by plaintiffs. It is no wonder, then, that courts 

have consistently refused to allow attempts to avoid comparison to other policies. 

See, e.g., Washington, 497 F.3d at 284 (“[T]he phrase ‘least restrictive means’ . . . 

necessarily implies a comparison with other means”). Instead, they have called on 

unaccommodating prisons to explain the “significant differences” between their 

situation and the situation of prisons that do provide accommodations. Spratt, 482 

F.3d at 42; see also O Centro, 546 U.S. at 430-31, 126 S. Ct. at 1220 (holding that 

the government’s ban on sacramental use of hoasca failed strict scrutiny when the 

government could not distinguish its longstanding policy of permitting sacramental 

use of peyote). 

The most recent example of this principle in action is Rich, where this Court 

chided Florida for its “meager efforts to explain why Florida’s prisons are so dif-

ferent” from the many prison systems that provide kosher meals “such that the 

plans adopted by those other institutions would not work in Florida.” 716 F.3d at 

534. But under the Knight panel’s approach, not only would there be no chiding, 

there would be no comparison to other prisons at all. Instead, Florida could have 

waved off other successful provision of kosher meals as simply the product of less 

risk-averse prison systems. That approach directly conflicts with Rich, which ulti-

mately found that Florida failed to meet its least-restrictive-means burden. Id. Re-
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hearing is thus appropriate to harmonize the decisions of this circuit and to resolve 

the conflict the Knight panel created with six other Courts of Appeals.3   

B. The panel misapplies Cutter and ignores the plain language of RLUIPA. 

In adopting its risk-shifting rule, the panel relied on Cutter v. Wilkinson, which 

instructs courts to give due deference to the “experience and expertise of prison 

and jail administrators.” Knight, 2013 WL 3843803, at *7 (citing Cutter, 544 U.S. 

709, 716-17, 125 S. Ct. 2113, 2119 (2005). But as Rich recognized, “policies 

grounded on mere speculation, exaggerated fears, or post-hoc rationalizations will 

not suffice to meet [RLUIPA’s] requirements,” even when such deference is given. 

Rich, 716 F.3d at 533 (internal quotations omitted). 

Moreover, far from adopting a rule of unfettered deference to prison authorities, 

Cutter recognized that satisfying strict scrutiny requires a finding “that it is factual-

ly impossible to provide the kind of accommodations that RLUIPA will require 

without significantly compromising prison security or the levels of service provid-

                                                 
3  If the correct standard had been applied, it is likely that DOC would have failed. 
On appeal, the only reason DOC gave for not implementing a less restrictive 
grooming policy was the general assertion its facilities are “overcrowded and un-
derstaffed.” DOC Br. at 17. Petitioners have already shown that DOC is not signif-
icantly more crowded than other prison systems with less restrictive policies.  See 
Appellant’s Reply at 12-13 (citing R471-PEX 64 at 25). Moreover, apart from a 
showing that there is a connection between overcrowding and the government’s 
specific interests in the policies in question, overcrowding alone cannot justify 
failing to accommodate religious practices. If it were, the panel’s concern about a 
“race to the top,” Knight, 2013 WL 3843803, at *10, would be replaced with a 
“race to the bottom.”  
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ed to other inmates.” 544 U.S. at 725, 125 S. Ct. at 2124 (internal quotations omit-

ted). The district court made no such finding in this case. See R530 at 24-26; R549 

at 3. And the risk-shifting rule adopted by the panel would allow prison systems to 

prevail with far less: under the panel’s analysis, all a prison system must do is 

decline to “assume the risks” of implementing accommodations adopted by other 

well-run prison systems. This is inconsistent with the plain text of RLUIPA, which 

requires the government to demonstrate that its challenged rule is the “least restric-

tive means of furthering that compelling governmental interest.” 42 U.S.C. 

§ 2000cc-1(a)(2). The panel’s rule rejects this standard and replaces it with an 

overly deferential standard of its own design. For this reason too, the panel opinion 

should be vacated and this case reheard.  

C. The panel’s new rule undermines free exercise, free speech, and equal 
protection rights.  

The panel’s new risk-shifting rule is a concern not only for RLUIPA rights, but 

for every other area of law that relies on strict scrutiny to protect fundamental 

rights. The most obvious example is RFRA, as the panel itself highlighted with its 

repeated references to RFRA and RLUIPA’s shared language and history. See, 

e.g., Knight, 2013 WL 3843803, at *6 (noting that RLUIPA “[b]orrow[s] the 

RFRA standard almost entirely”).  

But that concern is just as acute when this Court reviews laws that burden free 

speech or involve race-based classifications, both of which are also subject to strict 
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scrutiny. See United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 824, 120 

S. Ct. 1878, 1892 (2000) (free speech); City of Richmond v. J.A. Croson Co., 488 

U.S. 469, 507, 109 S. Ct. 706, 729 (1989) (racial quotas). Indeed, just last term, the 

Supreme Court held that strict scrutiny requires the government to engage in “seri-

ous, good faith consideration of workable race-neutral alternatives”; even then, 

courts are to “examine [the government’s decision] with care, and not defer to [it].” 

Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2420 (2013) (quotations omit-

ted). Here, the panel did just the opposite, not even requiring the state to consider 

workable alternatives at all. The decision thus undermines strict scrutiny not only 

for RLUIPA, but also for other fundamental rights and civil liberties. 

II. The panel decision conflicts with the strict scrutiny analysis set out in O 
Centro and followed in Rich. 

Strict scrutiny requires the government to justify its policy with respect “to the 

person” making the claim. O Centro, 546 U.S. at 430-31, 126 S. Ct. at 1220. The 

panel ignored this principle and instead treated Harris, a 1996 case involving Ras-

tafarian dreadlocks, as controlling. Knight, 2013 WL 3843803, at *9 (citing Harris, 

97 F.3d at 502). But the Petitioners here seek a different exemption—the right to 

wear long hair in accord with their Native American beliefs—and O Centro re-

quires the government to demonstrate how its interests apply to this exemption. 

When the panel held that Harris controlled, it effectively relieved the government 

from meeting that burden. This, too, is a conflict that requires rehearing. 
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In O Centro, the Supreme Court held that “RFRA requires the Government to 

demonstrate that the compelling interest test is satisfied through application of the 

challenged law ‘to the person’—the particular claimant whose sincere exercise of 

religion is being substantially burdened.” O Centro, 546 U.S. at 430-31, 126 S. Ct. 

at 1220 (emphasis in original).  

This rule is not new. In the landmark case Wisconsin v. Yoder, the Supreme 

Court required the state to demonstrate how its “admittedly strong interest” in 

compulsory school attendance “would be adversely affected by granting an exemp-

tion to the Amish.” O Centro, 546 U.S. at 431, 126 S. Ct. at 1221 (quoting Yoder, 

406 U.S. 205, 236, 92 S. Ct. 1526, 1543 (1972)). And in Sherbert v. Verner, the 

Supreme Court “upheld a particular claim to a religious exemption from a state law 

denying unemployment benefits to those who would not work on Saturdays, but 

explained that it was not announcing a constitutional right to unemployment bene-

fits for ‘all persons whose religious convictions are the cause of their unemploy-

ment.’” O Centro, 546 U.S. at 431, 126 S. Ct. at 1221 (quoting Sherbert, 374 U.S. 

398, 410, 83 S. Ct. 1790, 1797 (1963)).  

Finally, in O Centro itself, the Court held that the federal government could not 

rely on Congress’ general findings that Schedule I narcotics were “exceptionally 

dangerous” and had a “high potential for abuse” to justify banning the sacramental 

use of hoasca, a tea containing the Schedule I narcotic DMT—particularly since it 

Case: 12-11926     Date Filed: 08/26/2013     Page: 22 of 30 



 

13 
 

had long permitted an exception for the religious use of peyote, another substance 

that contained a Schedule I narcotic but was regarded as a sacrament by many 

Native Americans. Id. at 432-33, 126 S. Ct. at 1221.  

Lower courts applying these principles have held the government to a high bar. 

For example, in Merced v. Kasson, a Texas town asserted that its interest in public 

health and animal treatment justified a law that effectively prevented a handful of 

Santería practitioners from carrying out certain kinds of religious sacrifices in the 

city. 577 F.3d 578, 581-82 (5th Cir. 2009). But the Fifth Circuit rejected the city’s 

argument that if the same practices were “‘allowed all over the city, it would cer-

tainly lower the bar of public health,’” dryly observing that “there are five Santería 

priests in Euless. The danger of allowing them to sacrifice . . . because everyone in 

Euless will do it appears, like the report of Mark Twain’s death, greatly exaggerat-

ed.” Id. at 594 n.18.  

As these cases show, at a minimum, strict scrutiny “requires a case-by-case de-

termination” of the government’s interests that is “sensitive to the facts of each 

particular claim” made by a religious believer. O Centro, 546 U.S. at 431, 126 S. 

Ct. at 1221 (internal quotations omitted). But that is not what the panel did here. 

Instead, it held without analysis that this case is controlled by Harris. Knight, 2013 

WL 3843803, at *9. 
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The inmate in Harris believed that “men should not shave, cut, or comb their 

hair or beard.” 97 F.3d at 502, 504; see also Johnson v. Collins, No. 3:07-cv-211, 

2009 WL 1543811, at *1 (N.D. Ohio June 2, 2009) (noting that Rastafarians “wear 

dreadlocks or interlocked ropes of hair which grow naturally and which are not to 

be shaved, cut or combed.”). But Harris is different from this case in at least two 

ways. First, the inmate in Harris did not introduce any evidence regarding less 

restrictive policies: at oral argument, his counsel was “unable to suggest any lesser 

means than a hair length rule” for satisfying the government’s interest in security. 

Harris, 97 F.3d at 504. Here, by contrast, the Petitioners introduced extensive evi-

dence about the less restrictive policies adopted by “the Federal Bureau of Prisons, 

the correctional systems of approximately 38 states, and the District of Columbia 

Department of Corrections.” Knight, 2013 WL 3843803, at n.2.  

Second, Petitioners have consistently observed that dreadlocks raise unique se-

curity concerns because, as “interlocked ropes of hair . . . which are not to be . . . 

combed,” they are more difficult to search than the regularly-combed long hair that 

the Petitioners seek to wear.4 Appellant’s Corr. Br. at 21 (distinguishing dreadlocks 

                                                 
4 DOC expert Ronald Angelone, whose testimony was heavily credited by the 
panel, repeatedly relied on experiences involving dreadlocks to justify his opinion.  
Angelone “described an incident in which a black widow spider wove a nest in an 
inmate’s dreadlocks,” Knight, 2013 WL 3843803, at *3 (emphasis added), and his 
testimony about guards’ reluctance to search hair for contraband included the as-
sertion that prison guards often “don’t want to put their hands in” dreadlocks be-
cause of purported hygiene concerns. R475 at 51-52, 64. 
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and noting that Petitioners comb their hair); see also Johnson, 2009 WL 1543811, 

at *6 (“[T]here are substantial differences in terms of inspection with regard to 

long hair versus dreadlocks[.]”). As a result, at least one prison system—Ohio—

appears to have adopted a policy allowing religious accommodations for some 

kinds of long hair, but not dreadlocks. Id. At a minimum, then, the panel should 

not have treated Harris as controlling law.  

By ignoring these significant differences between the exemption in Harris and 

the exemption here, the panel effectively relieved the government of its burden to 

demonstrate how its policy meets strict scrutiny with respect to the “particular 

claimant whose sincere exercise of religion is being substantially burdened.” O 

Centro, 546 U.S. at 420, 126 S. Ct. at 1213. To take but one example, the panel’s 

approach would allow the government to use security arguments that properly 

justify restrictions on racist religious groups, and use the same arguments to defend 

restrictions on non-racist groups that do not present the same risks. Cf. Cutter, 544 

U.S. at 723 & n.11, 125 S. Ct. at 2123 & n.11 (rejecting the conflation of free ex-

ercise claims made by racist and non-racist religious groups). 

CONCLUSION 

 For the foregoing reasons, the Court should vacate the panel decision and set 

this case for rehearing en banc. 
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 The Aleph Institute (“Aleph”) is a national, not-for-profit 501(c)(3), public-

ly supported charitable institution (1) providing critical social services to families 

in crisis; (2) addressing the pressing religious, educational, humanitarian, and ad-

vocacy needs of individuals in the military and institutional environments; and (3) 

implementing solutions to issues relating to our criminal justice system. Aleph has 

been involved in the formulation and implementation of the Florida Department of 

Corrections’ (“DOC”) ongoing kosher food program and has a history with kosher 

meal plans in correctional departments across the country. 

The Ethics & Religious Liberty Commission (“ERLC”) is the moral concerns 

and public policy entity of the Southern Baptist Convention (“SBC”), the nation’s 

largest Protestant denomination, with over 46,000 autonomous churches and nearly 

16 million members. The ERLC is charged by the SBC with addressing public 

policy affecting such issues as religious freedom, marriage and family, the sanctity 

of human life, and ethics. Religious freedom is an indispensable, bedrock value for 

Southern Baptists. The Constitution’s guarantee of freedom from governmental 

interference in matters of faith is a crucial protection upon which SBC members 

and adherents of other faith traditions depend as they follow the dictates of their 

conscience in the practice of their faith. 
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