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INTRODUCTION 

As is clear from Defendants’ short Opposition to Plaintiff’s Motion for Summary 

Judgment, this dispute has become very narrow.  The Texas Department of Criminal Justice 

(“TDCJ”) no longer claims that it is unable to provide observant Jewish inmates with a kosher 

diet.  In fact, it has successfully done so at Stringfellow for over three years without any 

problems, and it has claimed that it will continue to do so for the foreseeable future.  Instead, 

TDCJ claims that it is unable to provide Moussazadeh (and Moussazadeh alone) a kosher diet 

while he is housed at Stiles (or any other unit besides Stringfellow).   

The undisputed evidence demonstrates that this claim cannot satisfy strict scrutiny.  First, 

TDCJ cannot support this claim with any compelling interest in maintaining security, because it 

has abandoned that argument in the face of contrary record evidence.  Second, TDCJ cannot 

support this claim with any compelling interest in controlling costs, because the undisputed cost 

of providing a kosher diet to Moussazadeh at Stiles is de minimis.  Third, TDCJ cannot show that 

its interests differ from those of the vast majority of state and federal prisons, all of which 

provide a kosher diet.  And finally, TDCJ cannot show that denying a kosher diet to 

Moussazadeh is the least restrictive means of furthering any supposedly compelling interest. 

Unable to satisfy strict scrutiny, TDCJ offers two last-minute arguments on the issues of 

whether Moussazadeh has suffered a substantial burden and whether Moussazadeh has exhausted 

his administrative remedies.  Neither has merit.  This Court should therefore grant summary 

judgment to Moussazadeh. 

I. MOUSSAZADEH HAS SUFFERED A SUBSTANTIAL BURDEN. 

TDCJ does not dispute that the denial of a kosher diet to Moussazadeh “work[s] a 

substantial burden upon [Moussazadeh’s] practice of his faith.”  Baranowski v. Hart, 486 F.3d 
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112, 125 (5th Cir. 2007); Dismissal Op. at 15 (Dkt. No. 135).  Instead, it claims that 

Moussazadeh faces no substantial burden at Stiles because (a) he could pay for his own kosher 

diet by purchasing “pre-packaged kosher meals and snacks for sale in the unit commissaries,” 

and (b) “there is a question as to [Moussazadeh’s] sincerity of belief.”  Defs.’ Resp. in Opp. to 

Pl.’s Mot. Summ. J. at 12 (Dkt. No. 200) (“TDCJ Opp.”).  Neither argument has merit.  

A. A Financial Penalty on Keeping Kosher Is a Substantial Burden. 

 TDCJ’s pay-for-kosher argument is addressed at length in Moussazadeh’s opposition 

brief.  See Pl.’s Resp. in Opp. to Defs.’ Mot. Summ. J. at 4-13 (Dkt. No. 201) (“Moussazadeh 

Opp.”).  Briefly, TDCJ’s argument fails for three reasons:  It is foreclosed by (1) RLUIPA’s text, 

(2) controlling precedent, and (3) TDCJ’s own commissary regulations. 

 First, RLUIPA expressly states that it “may require a government to incur expenses in its 

own operations to avoid imposing a substantial burden on religious exercise.”  42 U.S.C. 

§ 2000cc-3(c) (emphasis added).  If TDCJ were correct, and prisons could simply require 

inmates to pay all costs associated with their religious exercise, this statutory provision would be 

a nullity.  See Willis v. Comm’r, Ind. Dep’t of Corr., No. 1:09-cv-815-JMS-DML, 2010 U.S. 

Dist. LEXIS 116280, at *25 (S.D. Ind. Nov. 1, 2010) (concluding that the denial of a kosher diet 

violated RLUIPA, in part because “RLUIPA specifically contemplates that the law ‘may require 

a government to incur expenses in its own operations to avoid imposing a substantial burden’”) 

(quoting 42 U.S.C. § 2000cc-3(c)).1 

                                                 
1 Notably, the U.S. Department of Justice filed a Statement of Interest in Willis offering the 
federal government’s official position on some interpretive matters relating to RLUIPA.  See 
DOJ Statement of Interest at 1 (Jan. 14, 2011), attached hereto as P-Ex. 38 (explaining that DOJ 
filed the statement of interest “because this litigation implicates the proper interpretation and 
application of the Religious Land Use and Institutionalized Persons Act, 42 U.S.C. § 2000cc 
(‘RLUIPA’),” and because “the United States has a strong interest in ensuring that RLUIPA’s 
requirements are vigorously and uniformly enforced”).  In objecting to the Indiana Department 
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 Second, controlling precedent establishes that a financial penalty on religious exercise is 

a substantial burden.  See Moussazadeh Opp. at 4-8.  RLUIPA’s “substantial burden” standard is 

based on Sherbert v. Verner, 374 U.S. 398 (1963), and Thomas v. Review Board, 450 U.S. 707 

(1981).  See Adkins v. Kaspar, 393 F.3d 559, 566 (5th Cir. 2004) (discussing Sherbert and 

Thomas); Longoria v. Dretke, 507 F.3d 898, 902-03 (5th Cir. 2007) (same).  In both Sherbert and 

Thomas the Supreme Court held that forcing an individual to choose between one’s religious 

beliefs and a financial benefit (there, unemployment compensation) constituted a substantial 

burden on religious exercise.  Sherbert, 374 U.S. at 404; Thomas, 450 U.S. at 712.  Here, TDCJ 

is putting Moussazadeh to the same choice: Either he can eat the meals that all other inmates 

receive for free and violate his religious beliefs, or he can pay a large sum to keep kosher.  As in 

Sherbert and Thomas, the choice between Moussazadeh’s religion and his pocketbook puts 

“substantial pressure on [the religious] adherent to modify his behavior and to violate his 

beliefs.”  Thomas, 450 U.S. at 717-18; see also Adkins, 393 F.3d at 570 (adopting Sherbert and 

Thomas under RLUIPA); Wisconsin v. Yoder, 406 U.S. 205, 208, 220 (1972) (state law “unduly 

burden[ed] the free exercise of religion” where religious adherents “were fined the sum of $5 

each”).  That is the quintessential “substantial burden.”  

 Not surprisingly, many courts have confirmed that forcing an inmate to pay for his 

religious exercise is a substantial burden.  In Beerheide v. Suthers, for example, the Tenth Circuit 

applied a more deferential standard than RLUIPA yet still struck down a policy requiring Jewish 

                                                                                                                                                             
of Corrections’ motion for a stay of the Willis injunction pending appeal, DOJ argued that “the 
financial interests asserted by the Indiana Department of Corrections (‘DOC’) in this litigation 
do not entitle the DOC to the extraordinary relief they request, nor do they justify perpetuating 
the substantial burden imposed on prisoners’ religious liberty, one of our society’s most 
fundamental rights.”  Id. at 1-2.  DOJ also argued that “forc[ing] Jewish inmates to choose 
between exercising their religious beliefs and consuming nutritionally adequate meals” imposes 
“a substantial burden on Jewish inmates’ religious practice and cause[s] irreparable harm.”  Id. at 
6. 
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inmates to pay “25% of the additional cost of providing [kosher] meals.”  286 F.3d 1179, 1187 

(10th Cir. 2002).  Following Beerheide, other courts have struck down similar co-payment 

policies under RLUIPA.  See Thompson v. Vilsack, 328 F. Supp. 2d 974, 976 (S.D. Iowa 2004).  

Here, TDCJ’s policy is even more burdensome than the policy in Beerheide, as it would require 

Moussazadeh to pay for the full cost of his kosher diet plus a significant commissary markup.  

TDCJ would thus profit off of Moussazadeh’s exercise of religion—surely a substantial burden 

by any measure.  

 Third, even assuming TDCJ could force Moussazadeh to pay for his own kosher diet—

which it cannot—TDCJ’s own commissary regulations make it impossible for him to do so.  As 

we explained in our prior briefing (Pl.’s Mot. Summ. J. at 11, 38 & n.17 (Dkt. No. 199); 

Moussazadeh Opp. at 9-11), both TDCJ’s written regulations and its Rule 30(b)(6) witness 

confirm that inmates face strict limits on how much they may spend at the commissary, and that 

those limits prevent Moussazadeh from buying enough kosher meals to maintain a kosher diet.  

In response, TDCJ states only that its Rule 30(b)(6) witness “could be wrong.”  TDCJ Opp. at 

11.  This response betrays a stunning confusion on TDCJ’s part as to what its own policies are.  

More importantly, it contradicts the entire summary judgment record compiled over more than 

five years of litigation—including TDCJ’s own commissary and food services manuals and 

Plaintiff’s own experience when purchasing food items at the Stiles commissary.  See Pl.’s Mot. 

Summ. J. at 11, 38 & n.17; Moussazadeh Opp. at 10; Pl.’s Mot. to Strike at 3 (Dkt. No. 203) 

(“Moussazadeh MTS”).  TDCJ cannot create a factual cloud over its commissary policies by 
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flaunting its own confusion about those policies—especially when both the documentary 

evidence and the testimony of its Rule 30(b)(6) witness are clear.2 

 Recognizing its weak position on the substantial burden issue, TDCJ next turns to finger-

pointing, arguing that the denial of a kosher diet is attributable to Moussazadeh’s disciplinary 

infractions.  Specifically, TDCJ argues that “[i]f Plaintiff will follow prison rules and 

regulations, Plaintiff could be returned to the Stringfellow Unit,” where presumably he would 

receive a kosher diet.  TDCJ Opp. at 12.  But courts have roundly rejected the notion that prison 

systems can punish disciplinary infractions by restricting an inmate’s religious exercise.   

 For instance, the Fourth Circuit in Lovelace v. Lee found a substantial burden under 

RLUIPA when the burden was imposed as punishment, explaining that “[i]t makes no difference 

to this analysis that the burden on [the inmate’s] religious exercise resulted from discipline 

(punishment for his alleged infraction), rather than from the prison’s failure to accommodate his 

needs in the first instance.”  472 F.3d 174, 188 (4th Cir. 2006).  The Second Circuit has similarly 

explained that it is “clear that inmates do not forfeit their free exercise rights when the burden on 

their religious practice results from discipline imposed for violating prison rules.”  McEachin v. 

McGuinnis, 357 F.3d 197, 204, 199 n.2 (2d Cir. 2004).  The Tenth Circuit came to the same 

conclusion in the First Amendment context, when a Muslim inmate was denied participation in 

                                                 
2 For these reasons, Moussazadeh has moved to strike TDCJ’s improper attempts to rescind Ms. 
Dunbar’s prior testimony through errata sheets and sham affidavits.  See Pl.’s Mot. to Strike at 3 
(Dkt. No. 203) (“Moussazadeh MTS”).  TDCJ’s attempts to take back dispositive testimony 
proffered by its own 30(b)(6) witness are plainly impermissible and should be stricken from the 
summary judgment record.  See Moussazadeh MTS at 3; see Doe ex. rel. Doe v. Dallas Indep. 
Sch. Dist., 220 F.3d 380, 386 (5th Cir. 2000) (“If a party who has been examined at length on 
deposition could raise an issue of fact simply by submitting an affidavit contradicting his own 
prior testimony, this would greatly diminish the utility of summary judgment as a procedure for 
screening out sham issues of fact.”).  Furthermore, TDCJ filed the errata sheet outside the 
permissible time frame and therefore it should also be rejected on this ground.  See Moussazadeh 
MTS at 5-7. 
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the general prison Ramadan policy because he was in punitive segregation.  Makin v. Colorado 

Dep’t of Corr., 183 F.3d 1205, 1208-09 (10th Cir. 1999).  In each case, the courts recognized 

that a “burden” on an inmate’s religious exercise is no less burdensome because it was imposed 

for disciplinary reasons.  The same is true here:  The denial of a kosher diet is a substantial 

burden whether Moussazadeh was guilty of a disciplinary infraction or not. 

B. Moussazadeh’s Belief in Keeping Kosher Is Sincere. 

TDCJ next claims that Moussazadeh has not suffered a substantial burden because “there 

is a question as to Plaintiff’s sincerity of belief.”  TDCJ Opp. at 12.  TDCJ presents no new 

evidence or argument on this point; it merely cites its own motion for summary judgment.  Id.  

We addressed this point at length in our opposition brief.  Moussazadeh Opp. at 14-17.  Briefly, 

TDCJ’s sincerity argument fails to create a material factual dispute for three independent 

reasons. 

First, TDCJ simply ignores abundant, undisputed evidence supporting Moussazadeh’s 

sincerity—including Moussazadeh’s own testimony, his family heritage, his personal initiative in 

seeking a kosher diet, his persistence in the face of hardship, and his other Jewish religious 

practices.  See Moussazadeh Opp. at 14-15.  All confirm his sincerity.  That is likely why 

TDCJ’s own Director of Chaplaincy Operations testified that “I’ve never questioned whether 

[Moussazadeh] was Jewish or not,” id., P-Ex. 34 at 40:22-23 (Pierce Dep.), and why for the first 

five years of litigation TDCJ never questioned Moussazadeh’s sincerity.  

Second, TDCJ has failed to present any competent evidence that Moussazadeh made 

“non-kosher commissary purchases.”  Defs.’ 2d Mot. Summ. J. at 23-24; see Moussazadeh Opp. 

at 15.  To the contrary, Moussazadeh has furnished a declaration from Rabbi Moshe Heinemann, 

one of the world’s foremost experts on kosher practices, detailing TDCJ’s numerous errors about 

the requirements of keeping kosher under Jewish law and explaining why TDCJ’s reliance on 
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these supposedly non-kosher purchases is “simply wrong.”  Moussazadeh Opp., P-Ex. 35 ¶ 12 

(Heinemann Decl.). 

Third, TDCJ’s argument misses a crucial point: even sinners can be sincere.  This point is 

foundational both to Jewish law and to cases involving sincerity.  Even assuming TDCJ had 

presented competent evidence of non-kosher commissary purchases—and it has not—such 

evidence would be insufficient as a matter of law to show that Moussazadeh is insincere.  See 

Moussazadeh Opp. at 17.   

II. TDCJ CANNOT SATISFY STRICT SCRUTINY. 

Because TDCJ has imposed a substantial burden on Moussazadeh’s religious exercise, 

TDCJ bears the burden of proving that the denial of a kosher diet to Moussazadeh at Stiles is the 

least restrictive means of furthering a compelling governmental interest. 42 U.S.C. § 2000cc-

1(a); Baranowski, 486 F.3d at 125.  The undisputed facts show that, as a matter of law, TDCJ 

cannot do so. 

A. TDCJ Has Abandoned Its Claim of an Alleged Interest in Security. 

As explained in our opposition (at 19-20), TDCJ previously claimed that providing a 

kosher diet to Moussazadeh would undermine its compelling interest in maintaining prison 

security.  See Pl.’s Mot. Summ. J., P-Ex. 14 at 6 (Defs.’ Third Supp. Resp. to Pl.’s First Set of 

Interrogs).  It has now abandoned this claim—and with good reason.  TDCJ’s officials have 

conceded that neither the kosher kitchen at Stringfellow nor the kosher meals at commissaries 

has created a single security issue.  See Pl.’s 2008 Mot. Summ. J. (Dkt. No. 128) at 28-33; Pl.’s 

Mot. Summ. J., P-Ex. 29 at 7 (originally marked as page 3) (Defs.’ Second Supp. Obj. and 

Answers to Pl.’s Fourth Set of Interrogs).  Moreover, Moussazadeh has presented undisputed 

testimony from a corrections expert with over 55 years’ experience in the management and 

operations of correctional facilities, who confirms that, in prisons across the country, “[o]ffering 
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kosher foods to inmates has not presented security concerns.”  Moussazadeh Opp., P-Ex. 36 ¶ 33 

(Sullivan Decl.).   

B. TDCJ Has Failed to Demonstrate a Compelling Interest in Controlling Costs. 

Unable to rely on any security interest, TDCJ claims that controlling costs alone is a 

compelling interest that justifies the denial of a kosher diet to Moussazadeh.  See TDCJ Opp. at 

12.  However, neither case cited by TDCJ supports this proposition.  In the first, Cutter v. 

Wilkinson, 544 U.S. 709 (2005), the Supreme Court mentioned cost only insofar as it would 

affect the prison’s need for “good order, security, and discipline.”  Id. at 722-23.  Specifically, 

the Court explained:  

Lawmakers supporting RLUIPA were mindful of the urgency of discipline, 
order, safety, and security in penal institutions.  They anticipated that courts 
would apply the Act’s standard with due deference to the experience and expertise 
of prison and jail administrators in establishing necessary regulations and 
procedures to maintain good order, security and discipline, consistent with 
consideration of costs and limited resources.  
 

Id. (emphasis added).  In other words, considerations of “costs and limited resources” are 

relevant when they undermine the government’s compelling interest in maintaining “good order, 

security and discipline.”  Id.  Indeed, in other contexts, the Supreme Court has specifically 

rejected cost alone as a compelling governmental interest.  See, e.g., Memorial Hosp. v. 

Maricopa Cnty., 415 U.S. 250, 263 (1974) (holding that “[t]he conservation of the taxpayers’ 

purse is simply not a sufficient state interest to sustain” a challenged government action under 

strict scrutiny); see also P-Ex. 38, DOJ Statement of Interest at *2 (“[The Indiana Department of 

Corrections’] failure to provide kosher meals because of an asserted lack of resources is precisely 

the type of unnecessary restriction targeted by [RLUIPA]”). 

Nor does Baranowski, the second case cited by TDCJ, recognize cost, standing alone, as 

a compelling governmental interest.  Cf. TDCJ Opp. at 12.  There, citing the potential for 
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“resentment among other inmates” and the need for “good order,” the Fifth Circuit relied on dual 

interests in controlling costs and maintaining security.  Baranowski, 486 F.3d at 125.  TDCJ has 

not produced any evidence that the provision of kosher food at Stringfellow or the availability of 

pre-packaged kosher meals at the commissaries has created resentment among other inmates or 

caused security problems.  In fact, it has abandoned that claim.  Thus, TDCJ’s reliance on 

Baranowski is misplaced.   

TDCJ asserts that another reason to deny Moussazadeh a kosher diet “is the significant 

impact on other inmates because of the higher costs associated with kosher food and the higher 

costs to remodel or build kosher kitchens.”  TDCJ Opp. at 13.  This argument, however, fails for 

two reasons.  First, it assumes that the only way to provide a kosher diet is to “remodel or build 

kosher kitchens.”  Id.  It is not.  As we have demonstrated at length, TDCJ can provide a kosher 

diet through numerous methods that do not require additional kitchens.  See Pl.’s Mot. Summ. J. 

at 33-42.  TDCJ’s assertion to the contrary is based on a flawed understanding of kashrut and is 

contrary to the record.  Id. 

Second, in support of the allegedly “significant impact on other inmates,” TDCJ cites 

nothing.  TDCJ Opp. at 13.  Nor can it.  The entire record is to the contrary.  See, e.g., 

Moussazadeh Opp., P-Ex. 36 ¶ 35 (Sullivan Decl.) (explaining that “provid[ing] observant 

Jewish inmates with pre-packaged kosher meals” typically involves “minimal cost increases,” 

not a significant diversion of funds from other initiatives); Pl.’s Mot. Summ. J., P-Ex. 22 at 

74:25-75:3 (Morales Dep.) (testifying that there were no “administrative issues” related to 

“Jewish inmates receiving kosher food at no cost to them”).  And numerous courts have 

recognized that all prison expenditures, to some extent, affect the entire prison system; but that is 

not a compelling interest.  See Willis, 2010 U.S. Dist. LEXIS 116280, at *25 (“Because the 
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statute expressly anticipates increased costs, the fact that such diets may be more costly than 

nonreligious diets is not alone a compelling governmental interest under the statute.”); see also, 

e.g., Turner v. Safley, 482 U.S. 78, 90 (1987) (“In the necessarily closed environment of the 

correctional institution, few changes will have no ramifications . . . on the use of the prison’s 

limited resources for preserving institutional order.”).  TDCJ offers precisely the vague 

generalizations that other courts have found insufficient to satisfy strict scrutiny. 

Finally, TDCJ “den[ies] Plaintiff’s assertion that kosher food costs are minimal.”  TDCJ 

Opp. at 13.  But this is purely a legal dispute, as the parties agree on the underlying facts about 

the relevant costs.  Those data are detailed at length in Moussazadeh’s Opposition (at 22-27).  

Specifically, using TDCJ’s own figures, the entire increased cost of the kosher program for all 27 

inmates at Stringfellow in 2009 was $42,475, or just 0.02% of TDCJ’s 2009 food expenditures.3  

More importantly, the total increased cost of providing a kosher diet via pre-packaged meals to 

Moussazadeh while he is housed at Stiles would be only $1,091, which does not even register 

when rounded to the nearest one-hundredth of one percent of TDCJ’s annual food expenditures 

(0.00%).4  Costs of 0.00% (or 0.02%) of the annual food budget are insufficient, as a matter of 

law, to demonstrate a compelling government interest.  See, e.g., Beerheide, 286 F.3d at 1191 

(holding that the state lacked a “valid penological interest”—let alone a compelling interest—

                                                 
3 The total increased cost of the Stringfellow kitchen ($42,475) is found at Defs.’ 2d Mot. Summ. 
J. at 37.  The annual food service cost in 2009 ($183,519,541) is found at Defs.’ 2d Mot. Summ. 
J. Exh. FF.  $42,475 / $183,519,541 = 0.00023 or 0.02%. 
4 TDCJ estimates that the typical pre-packaged meal “would cost approximately $2.99.”  Defs.’ 
2d Mot. Summ. J. at 30.  Like other states, TDCJ estimates that it needs only one pre-packaged 
meal per day to provide a kosher diet, as other kosher meals can be provided through the regular 
food line.  See Pl.’s Mot. Summ. J., P-Ex. 6 at 2-4 (TDCJ Kosher Food Cost Estimate); Defs.’ 2d 
Mot. Summ. J. at 30.  Thus, $2.99 per day * 365 days = $1,091.35.  And $1,091 / $183,519,541 
= approximately 0.000006 or 0.0006%. 
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where “providing prisoners with kosher meals free of charge” would have increased the system’s 

food service budget by “$13,000 out of $8.25 million, or .158 percent.”). 

C. TDCJ Has Failed to Distinguish Its Interests From Those of the Majority of 
States and the Federal Government. 

Not only is TDCJ unable to demonstrate a compelling interest in controlling costs, it has 

also failed to distinguish its alleged interests from those of the vast majority of states and the 

Federal Bureau of Prisons (“BOP”), all of which provide a kosher diet.  Moussazadeh Opp. at 

27-29.  In response, TDCJ claims that comparing Texas to other states is like comparing “apples 

to oranges.”  TDCJ Opp. at 6.  In its view, the BOP and California are too big (at 6-8); Colorado, 

Arizona, Maryland, and Florida are too small (at 8-9); only Texas is “just right” for the denial of 

a kosher diet.  This “Goldilocks” defense fails for several reasons. 

First, merely pointing to the size of the prison population (or the Jewish population) does 

not distinguish TDCJ’s allegedly compelling interests from those of other states, since prisons 

with larger, smaller, and nearly identical Jewish populations all provide a kosher diet to Jewish 

inmates.  TDCJ must identify specific compelling interests that the denial of a kosher diet 

furthers for it, but not for other prison systems.  As this Court and other circuits have recognized, 

“the failure of a defendant to explain why another institution with the same compelling interests 

was able to accommodate the same religious practices may constitute a failure to establish that 

the defendant was using the least restricti[ve] means.”  Sept. Discovery Order at 10 (Dkt. No. 

177) (quoting Jova v. Smith, 582 F.3d 410, 416 (2d Cir. 2009)); see also Warsoldier v. 

Woodford, 418 F.3d 989, 1000 (9th Cir. 2005). 

Second, the only alleged differences TDCJ identifies actually undermine its case.  For 

example, TDCJ argues that the BOP’s common fare program is different because it meets the 

religious needs of “31 faith based groups,” while TDCJ is concerned with only a few members of 
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“one faith group.”  TDCJ Opp. at 6-7.  Moreover, TDCJ says that the BOP’s program is “cost 

prohibitive as it consists mostly of fresh fruits and vegetables,” while TDCJ’s bulk purchasing 

system requires it to rely on “canned vegetables and fruits.”  Id. at 7-8.  But these differences 

merely show that the BOP has adopted a more costly and comprehensive religious dietary 

program than would ever be required from TDCJ.  Moussazadeh is not arguing that TDCJ must 

adopt the common fare program; he is arguing that if the BOP can maintain a more costly and 

comprehensive religious dietary program, when it has the identical interests TDCJ does and even 

more variation across its prisons, then surely TDCJ can adopt a far narrower and cheaper dietary 

program for its tiny group of Jewish inmates.  Using “canned vegetables and fruits” is not a 

compelling governmental interest that distinguishes TDCJ from the BOP. 

In any event, using canned vegetables and fruits is perfectly consistent with a kosher 

dietary program (and a common fare program).  The canned vegetables and fruits need only be 

kosher.  TDCJ already operates a kosher cannery and can readily supply suitable vegetables and 

fruits from there.  See Pl.’s Mot. Summ. J. at 9-10. 

Similarly, TDCJ claims that California (a state with a prison population larger than that 

of Texas5) is different because it is facing a severe, state-wide budgetary crisis.  However, this 

only serves to underscore the fact that even when faced with cost pressures greater than Texas, 

California is still managing to find a way to provide a kosher diet to its Jewish inmates.  Indeed, 

TDCJ officials have conceded that they are unable to articulate any differences in compelling 

interests between California and Texas.  See, e.g., Pl.’s Mot. Summ. J., P-Ex. 3 at 290:18-292:18 

(Bailey Dep.) (“Q. Did TDCJ ever identify a way that Texas was different from California that 

                                                 
5 California had 166,569 prisoners as of August 2009.  See California Department of Corrections 
and Rehabilitation, Corrections/Moving Forward: Annual Report for 2008-2009, at 5 (2009), 
available at http://www.cdcr.ca.gov/News/2009_Press_Releases/docs/CDCR_Annual_Report. 
pdf. 
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kept Texas from doing it this way?  A. Not directly, other than just we didn’t have . . . the [same] 

number of offenders requesting to be part of the kosher program.”); Pl.’s Mot. Summ. J., P-Ex. 

22 at 86:15-21 (Morales Dep.) (“Q. Okay. What about California as another example? Can you 

identify any differences related to security issues faced by California state prisons and Texas 

state prisons? . . . THE WITNESS: No. I’m sure they are much the same.”).6 

In discussing Colorado, Arizona, Maryland, and Florida, TDCJ only notes that these 

states have smaller prison populations than Texas, and then impermissibly attempts to shift the 

burden to Plaintiff to show equivalency between the prison systems of these states and TDCJ.  

TDCJ Opp. at 8.  TDCJ, however, has the burden backwards.  The burden is not on Moussazadeh 

to prove that other prison systems are identical to TDCJ; rather, the presumption is that other 

prison systems have similar interests, and TDCJ bears the burden of proving that it is different, 

which it has utterly failed to do.  See Sept. Discovery Order at 10 (Dkt. No. 177) (“‘[T]he failure 

of a defendant to explain why another institution with the same compelling interests was able to 

accommodate the same religious practices may constitute a failure to establish that the defendant 

was using the least restriction means.’” ) (quoting Jova, 582 F.3d at 416) (emphasis added). 

Finally, TDCJ’s arguments address only six of the 34 prison systems that provide a 

kosher diet.  What about the other 28 states?  What about Arkansas, Michigan, New York, all of 

which are addressed in Moussazadeh’s Motion for Summary Judgment (at 4-5)?  One can infer 

from TDCJ’s silence that it has no way to distinguish them.  

  

                                                 
6 TDCJ also incorrectly states that Plaintiff points to California as having a system-wide common 
fare program like the BOP.  TDCJ Opp. at 8.  In fact, Plaintiff identified California as one of 
several states that provide kosher meals to inmates via kosher kitchens.  See Pl.’s Mot. Summ. J. 
at 5.  Accordingly, TDCJ’s assertion (at 8) that the distinctions it drew with the BOP also apply 
to California is incorrect.   
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D. TDCJ Has Failed to Demonstrate the Unavailability of Less Restrictive 
Means. 

TDCJ has also failed to demonstrate that the denial of kosher food to Moussazadeh at 

Stiles is the least restrictive means of furthering its alleged interests.  At least four less restrictive 

means are available: (1) providing pre-packaged kosher meals; (2) establishing another kosher 

kitchen; (3) using the Stringfellow kitchen to supply meals at Stiles; and (4) offering pre-

packaged meals from the commissary for free.  See Pl.’s Mot. Summ. J. at 33-42; Moussazadeh 

Opp. at 30-38. 

1. Providing pre-packaged kosher meals. 

TDCJ claims that providing pre-packaged kosher meals to Moussazadeh is not a viable 

option because pre-packaged meals either lack sufficient “nutritional value,” or “still necessitate 

a kosher kitchen for heating.”  TDCJ Opp. at 9.  As discussed at length in Moussazadeh’s 

Opposition (at 31-35), these objections to pre-packaged kosher meals fail for numerous reasons.   

First, TDCJ’s assertion about the “nutritional value” of pre-packaged meals is 

contradicted by the majority of state kosher diet programs, which all manage to provide a 

nutritionally sufficient diet via pre-packaged kosher meals.  Second, even assuming some pre-

packaged meals are nutritionally insufficient, those meals can be supplemented with already-

kosher food from the regular prison menu (such as such as cereal, milk, fruit, vegetables, fruit 

juice, bread, or peanut butter).  Many states do just that.  See Pl.’s Mot. Summ. J. at 4-5.  Finally, 

TDCJ’s assertion that pre-packaged meals are nutritionally insufficient contradicts its own claim 

(Defs.’ 2d Mot. Summ. J. at 20) that Moussazadeh can supply his own kosher diet by purchasing 

those meals at the commissary.  Moussazadeh Opp. at 32-33.   

Second, TDCJ’s claim that pre-packaged meals “still necessitate a kosher kitchen” is 

simply wrong.  As Rabbi Heinemann, one of the world’s leading experts on kosher practices, has 
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explained: “If a pre-packaged kosher meal is properly packaged (as most meals from commercial 

kosher vendors are) it can be heated in any clean microwave, kosher or not.”  Id., P-Ex. 35 ¶ 15 

(Heinemann Decl.) (emphasis added).  TDCJ has offered no competent evidence to contradict 

this testimony.  And TDCJ’s assertion again contradicts its own claim that Moussazadeh can 

keep kosher by buying those meals. 

Next, TDCJ attempts to counter Moussazadeh’s evidence that pre-packaged kosher meals 

can be purchased more cheaply than TDCJ currently purchases them, arguing that the 

bureaucratic inefficiencies in TDCJ’s procurement process justify its failure.  See TDCJ Opp. at 

10.  This argument cannot pass muster.  No court has found that the perpetuation of a flawed 

procurement system constitutes a compelling government interest sufficient to deny an inmate 

the opportunity to practice his or her religion.  And even assuming TDCJ’s best possible price is 

$3.67 per meal, TDCJ Opp. at 10,7 the full yearly cost of providing a kosher diet to Moussazadeh 

(with one pre-packaged kosher meal daily) would be only $1,340, which again fails to register as 

even one hundredth of one percent of TDCJ’s annual food expenditures.8  

Nor has TDCJ shown that its objections to pre-packaged meals are anything other than 

post hoc rationalization.  Indeed, the relevant TDCJ official conceded at his deposition that he 

never actually considered providing a kosher diet via pre-packaged kosher meals to just the 

occasional inmate like Moussazadeh who is unable to reside at Stringfellow.  See Pl.’s Mot. 

Summ. J., P-Ex. 3 at 226:7-14 (Bailey Dep.) (conceding that TDCJ never considered “the option 

of providing pre-packaged meals [at] Stiles”).  That alone dooms TDCJ’s strict scrutiny 

argument.  See Warsoldier, 418 F.3d at 999 (government must “demonstrate[] that it has actually 
                                                 
7 Previously, TDCJ stated that “each individual, pre-packaged meal would cost approximately 
$2.99.”  Defs.’ 2d Mot. for Summ. J. at 30. 
8 $3.67 per meal * 365 meals per year / $183,519,541 annual food service cost in 2009 = 
approximately 0.000007 or 0.0007%. 
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considered and rejected the efficacy of less restrictive measures before adopting the challenged 

practice”) (emphasis added); Spratt v. Rhode Island Dep’t of Corr., 482 F.3d 33, 41 (1st Cir. 

2007) (same). 

Finally, TDCJ’s refusal to provide pre-packaged kosher meals stands in stark contrast to 

its willingness to provide a wide range of special medical meals at all of its units.  Although 

TDCJ baldly asserts that medical diets are no different than regular prison meals, TDCJ Opp. at 

13-14, that assertion is refuted by the record.  TDCJ offers inmates a variety of special medical 

diets—such as a gluten-restricted diet, a renal diet, a dental diet, and a “diet for health”, see Pl.’s 

Mot. Summ. J., P-Ex. 3 at 43:24-44:3 (Bailey Dep.); id., P-Ex. 30 at 1-5 (Correctional Managed 

Health Care Therapeutic Dietary Policy and Procedures Manual), which would require different 

ingredients and preparation from meals being served to the general prison population (otherwise 

there would be no need for the medical diets).  In some cases, TDCJ will even create an 

individualized diet for an inmate with a particular medical condition.  See id., P-Ex. 3 at 45:8-25, 

65:21-66:1 (Bailey Dep.).  These medically necessary meals require specialized preparation and 

additional prison resources, yet all are provided completely free of charge to inmates that require 

them.  Only observant Jews must pay for their mandated diets. 

2. Establishing another kosher kitchen. 

Pre-packaged meals, however, are not the only way to provide a kosher diet to 

Moussazadeh.  TDCJ could establish a Stringfellow-like kosher kitchen at another unit at a cost 

similar to what it took to establish the Stringfellow kitchen ($8,066).  See Pl.’s Mot. Summ. J. at 

9.  Although TDCJ asserts that, unlike the Stringfellow kosher kitchen, establishing a kosher 

kitchen at another unit would require the construction of an expensive, free-standing kosher 

kitchen, see Defs.’ 2d Mot. Summ. J. at 38-39, TDCJ concedes that the only requirements for a 

kosher kitchen space are (1) that it be securable and (2) that it have access to gas, water, and 
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electricity.  Pl.’s Mot. Summ. J., P-Ex. 3 at 178:11-17 (Bailey Dep.).  TDCJ provides no 

evidence that it ever considered locations outside of the Stiles kitchen (or other unit kitchens) 

that might meet these criteria, or for that matter, why it would not be possible to extend utilities 

to rooms that are otherwise securable.  See Moussazadeh Opp. at 35-36.  It also bases its 

arguments on numerous, unsupported errors about the requirements of keeping kosher.  Id. 

3. Using the Stringfellow kitchen to supply other units. 

TDCJ also claims that, unlike Wyoming, it is unable to prepare kosher meals at 

Stringfellow, package them, and send them to Moussazadeh at Stiles.  TDCJ Opp. at 11.  

According to TDCJ, this cannot be done because (1) the Stringfellow Unit kosher kitchen does 

not have the capacity to provide meals to other units; and (2) such meals would have to be heated 

in a kosher kitchen anyway.   

The first objection contradicts the testimony of TDCJ’s own officials, who testified that 

the Stringfellow kitchen could supply a limited number of kosher meals to other units, but that 

TDCJ officials had never considered doing so: 

Q. Could you fix the sack meals at the Stringfellow Unit and distribute them to 
other units nearby? 

A.  It's possible, yes, for a short period of time. . . . 
Q. . . . Has TDCJ ever looked into the possibility of preparing these at 

Stringfellow and then distributing them as we just discussed? . . .  
A.  Not to my knowledge. 

Pl.’s Mot. Summ. J., P-Ex. 3 at 242:16-243:5 (Bailey Dep.).  Although the same official later 

testified during TDCJ’s examination that the Stringfellow kitchen could not supply kosher meals 

for all of “the Jewish Basic Designated Units” for “a long period of time,” id. at 304:2-20, that is 

not necessary here.  All that is necessary is to supply meals to a single inmate (Moussazadeh) at 

a single unit (Stiles) for a limited time.  TDCJ officials testified that that would be possible.  Id. 

at 242:16-243:5.  Indeed, if the Stringfellow kitchen can accommodate small fluctuations in the 
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number of Jewish inmates over time, then surely it can produce one or two more kosher meals 

daily for Moussazadeh’s consumption at Stiles. 

The second reason offered by TDCJ—that it would require a kosher kitchen to heat 

packaged meals—is also a non-issue.  As discussed above and in Moussazadeh’s Opposition, 

TDCJ has offered no competent evidence on this point; the only competent evidence 

demonstrates that a kosher kitchen is not needed to heat properly packaged kosher meals.  See 

Moussazadeh Opp. at 33-34; id., P-Ex. 35 ¶ 15 (Heinemann Decl.).  

4. Offering pre-packaged commissary meals for free. 

TDCJ objects to providing free pre-packaged kosher meals through commissaries on the 

ground that it “will impact various services and benefits to the overall inmate population that are 

paid through the Commissary Department.”  TDCJ Opp. at 13.  However, as discussed in 

Moussazadeh’s Opposition, this is simply bureaucratic stonewalling.  Moussazadeh Opp. at 38.  

TDCJ already provides plenty of items to inmates for free, some of which are held at the 

commissary.  By its own admission, for example, TDCJ offers “hygiene items” and “Access to 

Court” items for free (though the items are managed through the law library instead of the 

commissary).  Defs.’ 2d Mot. Summ. J. at 40 n.58.  It also offers “[m]edical supplies” and other 

medical items through “Correctional Managed Health Care” for free.  Id.  And, of course, it 

offers thousands of meals every day through its food services program for free—including 

special medical meals.  If TDCJ can find a way to provide such items for free without 

“significant impact on other inmates,” it can surely find a way to provide kosher meals to 

Moussazadeh for free. 
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III. MOUSSAZADEH HAS ALREADY EXHAUSTED HIS ADMINISTRATIVE 
REMEDIES. 

 Lacking any serious defense on the merits, TDCJ argues that Moussazadeh should re-

exhaust his administrative remedies because he was transferred to the Stiles Unit.  TDCJ Opp. at 

2.  If this exhaustion argument were correct, prison systems would have a free hand to obtain 

dismissals of prisoner suits at will, simply by transferring prisoners from unit to unit.  Not 

surprisingly, that is not the law.  

A. Moussazadeh Properly Exhausted His Administrative Remedies Prior to 
Filing Suit. 

 There is no dispute that Moussazadeh properly satisfied the exhaustion requirement 

before initiating this lawsuit.  See Moussazadeh Opp. at 45-46; Complaint ¶¶ 19-23 (Dkt. No. 1).  

As the Fifth Circuit has explained, TDCJ has a “two-step formal grievance process,” and inmates 

exhaust the process by “pursu[ing] a grievance through both steps.”  Johnson v. Johnson, 385 

F.3d 503, 515 (5th Cir. 2004).  Here, Moussazadeh filed a first-level grievance on July 15, 2005, 

requesting “access to kosher meals in the prison dining hall.”  Complaint ¶ 19.  One week later, 

TDCJ denied this grievance without any explanation.  Id. ¶ 20.  Moussazadeh then filed a 

second-level grievance on July 29, 2005, which TDCJ again denied without explanation on 

September 20, 2005.  Id. ¶¶ 21-22.  This was sufficient to exhaust his administrative remedies, 

and Moussazadeh filed suit on October 11, 2005.  Id. ¶ 23. 

B. Moussazadeh Need Not Start the Exhaustion Process Over Again. 

 TDCJ now argues that Moussazadeh must start the administrative grievance process over 

again because of TDCJ’s unilateral decision to transfer him from unit to unit during the 

pendency of this lawsuit.  TDCJ Opp. at 2-4.  According to TDCJ, Moussazadeh’s 2005 

grievance “does not exhaust his administrative remedies as to any complaint he has regarding the 

Stiles Unit” because the Stiles Unit “provides pre-packaged kosher meals in its unit commissary 
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for sale.”  TDCJ Opp. at 4.  This argument ignores both the purposes of the exhaustion 

requirement and controlling Fifth Circuit precedent.  

Under controlling Fifth Circuit precedent, prisoners need not file a new grievance every 

time complained-of conduct recurs.  As the Fifth Circuit has explained:  

Persuasive authority holds that, in [the case of recurring conduct], prisoners need 
not continue to file grievances about the same issue. . . .  Further, the TDCJ rules 
specifically direct prisoners not to file repetitive grievances about the same issue 
and hold out the threat of sanctions for excessive use of the grievance process.  It 
would make little sense to require a prisoner being subjected to a frigid cell to 
continue to file grievances stating that the cell remains frigid, and the same 
principle applies here. 

Johnson, 385 F.3d at 521 (emphasis added); see Moussazadeh Opp. at 47.  Here, despite repeated 

transfers, Moussazadeh’s grievance remains the same:  He has been denied “access to kosher 

meals in the prison dining hall.”  Complaint ¶ 19.  Not only is Moussazadeh not required to 

“continue to file grievances about the same issue,” but TDCJ’s own regulations direct him not to 

do so.  Johnson, 385 F.3d at 521.  The availability of pre-packaged kosher meals for sale at the 

Stiles commissary changes nothing; it does not satisfy Moussazadeh’s request for free “kosher 

meals in the prison dining hall.”  See Complaint ¶¶ 19-23 (Dkt. No. 1).  Numerous cases reach 

the same result.9 

                                                 
9 See, e.g.: 

o Howard v. Waide, 534 F.3d 1227, 1244 (10th Cir. 2008) (“[T]he fact that [the inmate] 
was later transferred to a different unit within the same division did not require him to file 
a new set of grievances.”) (citing Johnson); 

o Recla v. Martinez, No. 09-cv-101-bbc, 2010 WL 2633926, at *4 (W.D. Wis. June 25, 
2010) (transfer to a new unit does not require a new grievance because “plaintiff is 
alleging that the transfer to Ohio is a continuation of the same course of conduct he 
complained about in his [initial] grievance.”) (citing Johnson); 

o Sulton v. Wright, 265 F. Supp. 2d 292, 298 (S.D.N.Y. 2003) (“An inmate [who was 
transferred among three units] is not required under the PLRA to continue to complain, as 
here, after his grievance has been addressed, but the problem has not been corrected.”) 
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 Nor does the fact that Moussazadeh temporarily received kosher meals at Stringfellow 

change the analysis.  TDCJ Opp. at 4.  In addition to the cases cited above (at n.9), the Second 

Circuit rejected a similar argument in Abney v. McGinnis, holding that prisoners should not have 

to file a new grievance merely because prison officials temporarily responded to their grievance 

favorably.  380 F.3d 663, 668-669 (2d. Cir. 2004) (“If a prisoner had to grieve non-compliance 

with favorable decisions under the PLRA, prison officials could keep prisoners out of court 

indefinitely by saying ‘yes’ to their grievances and ‘no’ in practice.”) (citing Sulton, 265 F. Supp. 

2d at 298-99; Kaplan v. New York State Dep’t of Corr. Servs., No. 99 Civ. 5856 (JGK), 2000 

U.S. Dist. LEXIS 9515, at *3 (S.D.N.Y. July 7, 2000)).  TDCJ’s temporary provision of kosher 

food is, for all intents and purposes, no different from a favorable but unimplemented response to 

his grievance.  It does not trigger a requirement that Moussazadeh re-appeal or re-exhaust his 

grievances.  As the Second Circuit explained, to hold thus would allow TDCJ to keep 

Moussazadeh out of court indefinitely: each time Moussazadeh is granted kosher food, however 

briefly, he would be required to re-file an administrative grievance.   

 TDCJ’s argument also flies in the face of the purposes of the exhaustion requirement.  As 

the Fifth Circuit has recognized, the purpose of the exhaustion requirement is to give officials the 

                                                                                                                                                             

o Ellis v. Vadlamudi, 568 F. Supp. 2d 778, 789 (E.D. Mich. 2008) (“[C]ourts have agreed 
that claims of the same grievable issue arising after the grievance was filed will be 
considered properly exhausted and thus, may be considered by the reviewing court.”) 
(citing Johnson); 

o Wolters v. Conner, No. 03-3251-KHV, 2006 WL 2460826, at *2 (D. Kan. Aug. 24, 2006) 
(plaintiff was not required to “file any additional grievances for inadequate food” after 
filing his initial grievance) (citing Johnson); 

o Poullard v. Blanco, No. Civ.A. 05-1019-P, 2006 WL 1675218, at *8 (W.D. La. June 9, 
2006) (“It was also unnecessary for Plaintiff to file a new grievance each time he was 
denied a sick call request or request for treatment related to this same, continuing medical 
condition. . . .  Plaintiff is not barred from presenting allegations or evidence with respect 
to aspects of that care before or after he filed the grievance if those facts are related to the 
alleged ongoing problem with obtaining proper medical treatment for the condition.”). 
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“time and opportunity to address complaints internally.”  Johnson, 385 F.3d at 516.  “Thus, a 

grievance should be considered sufficient to the extent that the grievance gives officials a fair 

opportunity to address the problem that will later form the basis of the lawsuit.”  Id.  That 

standard has been fully satisfied here.  TDCJ has had over five years to address the denial of a 

kosher diet to Moussazadeh, and to this day, he continues to be denied one.  TDCJ raises the 

grievance issue not so it can “address the problem,” id., but so it can escape liability.  

 Finally, the exhaustion requirement may be “excused where dismissal would be 

inefficient or would not further the purposes of the Prison Litigation Reform Act.”  Wilbert v. 

Quarterman, 647 F. Supp. 2d 760, 767 (S.D. Tex. 2009) (citing Underwood v. Wilson, 151 F.3d 

292, 296 (5th Cir. 1998), overruled by implication on other grounds by Jones v. Bock, 549 U.S. 

199, 215 (2007)).  Here, requiring Moussazadeh to re-file a grievance after more than five years 

of litigation and where TDCJ has ample notice of his claims would serve no other purpose than 

to waste judicial and administrative resources and to enable TDCJ to continue to deny 

Moussazadeh’s religious exercise.  Cf. Woodford v. Ngo, 548 U.S. 81, 89 (2006) (explaining that 

exhaustion gives an agency “an opportunity to correct its own mistakes with respect to the 

programs it administers before it is haled into federal court” and that “exhaustion promotes 

efficiency”) (citation omitted); Johnson, 385 F.3d at 517 (explaining that “a grievance should be 

considered sufficient to the extent that the grievance gives officials a fair opportunity to address 

the problem that will later form the basis of the lawsuit”).  TDCJ is well aware of Moussazadeh’s 

claim to a kosher diet—having briefed the issue numerous times before this Court and the Fifth 

Circuit.  As such, re-exhaustion would only waste the litigants’ and this Court’s time.  
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CONCLUSION 

For the foregoing reasons, the Court should grant Plaintiff’s Motion for Summary 

Judgment. 

 

Dated: February 11, 2011    Respectfully submitted, 

       /s/ Matthew T. Murchison   
       Anne W. Robinson (Attorney-In-Charge) 
       James C. Knapp 
       Matthew T. Murchison 
       Admitted Pro Hac Vice  
       LATHAM & WATKINS LLP 
       555 11th Street, N.W. 
       Suite 1000 
       Washington, D.C. 20004 
       Telephone: 202-637-2200 
       Facsimile: 202-637-2201 
       anne.robinson@lw.com 
 
       /s/ Eric Rassbach   
       Eric Rassbach 
       Texas Bar No. 24013375  
       Luke Goodrich 
       Admitted Pro Hac Vice  
       THE BECKET FUND FOR 

  RELIGIOUS LIBERTY 
3000 K Street 

       Suite 220 
       Washington, D.C. 20007 
       Telephone: 202-955-0095 
       Fax: 202-955-0090 
       erassbach@becketfund.org 
       lgoodrich@becketfund.org 
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CERTIFICATE OF SERVICE FOR ELECTRONIC FILING 
 

 I, Matthew T. Murchison, do hereby certify that I have electronically submitted for filing 

a true and correct copy of the above and forgoing document in accordance with the Electronic 

Case Files System of the Southern District of Texas, on February 11, 2011. 

 

        /s/ Matthew T. Murchison   
        Matthew T. Murchison 
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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

 
MASTON WILLIS, et al., 
 
  Plaintiffs, 
 
 v. 
 
COMMISSIONER, INDIANA 
DEPARTMENT OF CORRECTION; et. al. 
 
  Defendants. 
 

 
 Case No.  1:09-cv-815-JMS-DML 

 
 
STATEMENT OF INTEREST OF THE 
UNITED STATES 
 
 

 

I. INTRODUCTION 

 
The United States files this Statement of Interest, pursuant to 28 U.S.C. § 517, because 

this litigation implicates the proper interpretation and application of the Religious Land Use and 

Institutionalized Persons Act, 42 U.S.C. § 2000cc (“RLUIPA”).  In addition to private plaintiffs, 

Congress gave the United States the authority to bring suit to protect the federal religious rights 

of individuals confined to institutions.  See 42 U.S.C. § 2000cc-2(f).  Accordingly, the United 

States has a strong interest in ensuring that RLUIPA’s requirements are vigorously and 

uniformly enforced.   

This case presents an issue of significant importance to the interpretation of RLUIPA:  

whether the Court should stay an injunction of prison policies that the Court has determined 

violate federal law and impinge upon fundamental freedoms in response to the assertion of 

concerns about the cost of complying with the injunction during the pendency of the appeal.  The 

United States believes the financial interests asserted by the Indiana Department of Corrections 

(“DOC”) in this litigation do not entitle the DOC to the extraordinary relief they request, nor do 

they justify perpetuating the substantial burden imposed on prisoners’ religious liberty, one of 
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our society’s most fundamental rights.  See Mayweathers v. Newland, 314 F.3d 1062, 1067 (9th 

Cir. 2002) (RLUIPA is designed to “guard against unfair bias and infringement on fundamental 

freedoms”).  As President Clinton said in signing RLUIPA, “[r]eligious liberty is a constitutional 

value of the highest order, and the Framers of the Constitution included protection for the free 

exercise of religion in the very first Amendment.  This Act recognizes the importance the free 

exercise of religion plays in our democratic society.”  See Statement by President William J. 

Clinton Upon Signing S. 2869, 2000 U.S.C.C.A.N. 662 (September 22, 2000).  

Indeed, Congress enacted RLUIPA to combat “egregious and unnecessary” restrictions 

on religious exercise, “[w]hether from indifference, ignorance, bigotry, or lack of resources.”  

146 Cong. Rec. 16698-99 (2000).  DOC’s failure to provide kosher meals because of an asserted 

lack of resources is precisely the type of unnecessary restriction targeted by the Act.  The United 

States has a strong interest in the resolution of this matter and urges this Court to deny 

Defendants’ Motion to Stay its injunction.       

II. ARGUMENT 

 A motion to stay a district court ruling pending appeal “is a request for extraordinary 

relief.”  Chan v. Wodnicki, 67 F.3d 137, 139 (7th Cir. 1995); see also Hinrichs v. Bosma, 410 

F.Supp. 2d 745, 748-49 (S.D. Ind. 2006) (“a stay is considered extraordinary relief for which the 

moving party bears a ‘heavy burden’”) (quotation omitted).  Under Fed. R. Civ. P. 62(c) and Fed. 

R. App. P. 8(a), such extraordinary relief is appropriate only where a movant demonstrates the 

propriety of a stay according to four factors:  (1) the movant’s likelihood of success on the 

merits; (2) the likelihood of irreparable injury to the movant absent a stay; (3) whether a stay will 

substantially injure other parties to the litigation; and (4) “where the public interest lies.”  Glick 

v. Koenig, 766 F.2d 265, 269 (7th Cir.1985).   
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 As set forth in Plaintiffs’ Opposition to Defendants’ Motion for Stay (“Pls’ Opp.”), 

DOC’s arguments in support of its Motion for Stay are unavailing.  The United States submits 

this Statement of Interest, however, primarily to underscore the important public interests 

advanced by RLUIPA’s protections for religious freedom and the irreparable harm that inmates 

suffer by the failure to accommodate their religious practices.  These interests militate strongly 

against issuing a stay in this matter, regardless of this Court’s analysis of the other relevant 

factors. 

A. The Public Interests Animating RLUIPA Weigh Against a Stay 

 It is well-settled that “the public has an interest in protecting the civil rights of all 

persons.”  Edmisten v. Werholtz, 287 Fed. Appx. 728, 735 (10th Cir. 2008) (reversing denial of 

preliminary injunctive relief).  The federal government’s interest in protecting individual rights is 

particularly salient in the context of the religious protections afforded by RLUIPA, “the latest of 

long-running congressional efforts to accord religious exercise heightened protection from 

government-imposed burdens.”  Cutter v. Wilkinson, 544 U.S. 709, 713 (2005).  RLUIPA passed 

both houses of Congress unanimously and was supported by more than seventy religious and 

civil rights groups representing a diversity of religious and ideological viewpoints.  See 146 

Cong. Rec. S7777-78.  Its enactment followed a three year Congressional investigation into free 

exercise violations involving the religious practices of institutionalized persons.   River of Life 

Kingdom Ministries v. Vill. of Hazel Crest, 611 F.3d 367, 380 (7th Cir. 2010).  As set forth in a 

joint statement by RLUIPA co-sponsors Orrin Hatch and Edward Kennedy, Congress found that 

“[w]hether from indifference, ignorance, bigotry, or lack of resources, some institutions restrict 

religious liberty in egregious and unnecessary ways.”  See 146 Cong. Rec. 16698-99 (2000).  

The restrictions identified by the Congressional record include a prison’s refusal to provide Halal 
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food to Muslim inmates while offering Kosher food to Jewish prisoners, unwillingness to 

provide Jewish inmates with sack lunches to facilitate breaking their fasts after nightfall, and 

denial of Sacramental Wine for use by Catholic prisoners to celebrate the Mass.  See Cutter, 544 

U.S. 716, n.5.   

 Moreover, facilitating the religious exercise of incarcerated persons serves the important 

societal interest in rehabilitation of inmates.  This interest in rehabilitation was one of the 

motivations for Congress’s passage of RLUIPA.  When introducing the bill that would become 

RLUIPA, Senator Kennedy specifically noted that restrictions on the practice of religion in the 

prison context could be counter-productive:  “[s]incere faith and worship can be an indispensible 

part of rehabilitation.”  See 146 Cong. Rec. S6689.  Further, this interest has been repeatedly 

recognized by federal courts.  In a decision affirming a district court’s finding that a prison 

violated RLUIPA by denying prayer oils to a Muslim inmate, the Seventh Circuit explained that 

“RLUIPA’s attempt to protect prisoners’ religious rights and to promote the rehabilitation of 

prisoners falls squarely within Congress’ pursuit of the general welfare.”  Charles v. Verhagen, 

348 F.3d 601, 607 (7th Cir. 2003); see also, e.g., Benning v. Georgia, 391 F.3d 1299, 1310 (11th 

Cir. 2004) (“rehabilitation of prisoners is also a[n] [] interest underlying RLUIPA”). 

DOC’s general citations to cost concerns to support its argument that a stay would be in 

the public interest are unpersuasive.  Congress underlined the importance of eradicating burdens 

on religious exercise by explicitly providing that compliance with RLUIPA “may require a 

government to incur expenses in its own operations to avoid imposing a substantial burden on 

religious exercise.”  42 U.S.C. § 2000cc-3(c).  Indeed, as this Court recognized, “the idea that 

cost alone could provide a compelling government interest directly contravenes Seventh Circuit 

precedent.”  (Order at 16).  See also Koger v. Bryan, 523 F.3d 789, 800 (7th Cir. 2008) (while 
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“efficient food service” is a legitimate penological interest in the First Amendment context, “no 

appellate court has ever found th[is] to be [a] compelling interest[]”).  Just as the Court 

determined that DOC’s cost concerns are inadequate to justify a substantial burden inmates’ 

practice of religion under RLUIPA, so should those same interests be inadequate to burden 

inmates’ religious practice during the pendency of the DOC’s appeal.  

 DOC’s failure to provide a kosher diet substantially burdens a fundamental freedom and 

frustrates RLUIPA’s objectives.  Staying this Court’s injunction would perpetuate these ills.   

B. Issuing a Stay Would Perpetuate Irreparable Harm to Jewish Inmates 

 Further, staying this Court’s injunction would perpetuate serious harm to Jewish inmates 

incarcerated at DOC facilities.  Plaintiffs are sincere adherents of the Jewish faith attempting to 

follow the laws of kasruth, an intrinsic part of the daily life of observant Jews.  Pls’ Mot. for 

Summ. J. (Dkt. No. 81) at 3.  As this Court recognized in its Order, DOC’s failure to provide a 

kosher diet violates Plaintiffs’ sincerely-held beliefs and substantially burdens their religious 

practice.  Order at 13-14.  Indeed, Plaintiffs believe that forced consumption of non-kosher food 

harms their souls.  Pls’ Mot. for Summ. J. at 3.  Plaintiffs have already been forced to choose 

between enduring this harm and consuming nutritionally adequate meals since DOC 

discontinued its kosher food program in June 2009.  Staying this Court’s injunction would 

needlessly prolong their hardship.   

 Even a temporary inability to obtain a kosher diet will irreparably harm Plaintiffs and 

substantially burden their religious practice.  The Seventh Circuit has held “that a prisoner’s 

religious dietary practice is substantially burdened when the prison forces him to choose between 

his religious practice and adequate nutrition.”  Nelson v. Miller, 570 F.3d 868, 879 (7th Cir. 

2009).  “Given the strong significance of keeping kosher in the Jewish faith, [a Department of 
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Correction’s] policy of not providing kosher food may be deemed to work a substantial burden 

upon [an inmate’s] practice of his faith.”  Baranowski v. Hart, 486 F.3d 112, 125 (5th Cir. 2007).    

The failure to keep kosher even for a few months or a year while the appeal is pending will still 

result in a substantial burden on Jewish inmates’ religious practice and cause irreparable harm.  

Indeed, the status quo forces Jewish inmates to choose between exercising their religious beliefs 

and consuming nutritionally adequate meals.  As the Supreme Court has explained in the First 

Amendment context, “the loss of [] freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable harm.”  Elrod v. Burns, 427 U.S. 347, 373 (1976).   

By contrast, DOC’s broad claims about the cost of complying with this Court’s order do 

not allege an irreparable injury.  Indeed, DOC fails to even identify the specific cost of its 

compliance.  Even if the DOC did identify these costs, however, “[m]ere injuries, however 

substantial, in terms of money, time and energy necessarily expended in the absence of a stay, 

are not enough” to warrant the extraordinary relief DOC requests.  American Hospital Ass'n v. 

Harris, 625 F.2d 1328, 1331 (7th Cir. 1980) (denying hospital association’s motion to enjoin 

regulations promulgated by the U.S. Department of Health, Education and Welfare). 

* * * 

 In short, staying this Court’s injunction would extend the injuries wrought by DOC’s 

denial of kosher meals and frustrate the important public interests underlying RLUIPA.  The 

United States respectfully asks that the Court decline DOC’s invitation to do so. 

III.  CONCLUSION 

 For the reasons set forth herein, the Court should deny Defendants’ Motion to Stay.  With 

the Court’s permission, counsel for the United States will be present at any hearings on this 

Motion. 
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 Respectfully submitted, 
 
FOR THE UNITED STATES: 
 
      TIMOTHY MYGATT 
      Special Counsel 
      Civil Rights Division 
        
      MICHAEL J. SONGER 
      Trial Attorney 
      Civil Rights Division 
  
       
            /s/  Michael J. Songer                             
      TIMOTHY D. MYGATT [PA Bar 90403] 
      MICHAEL J. SONGER [DC Bar 975029] 
      Attorneys 
      United States Department of Justice 
      Civil Rights Division 
      Special Litigation Section 
      950 Pennsylvania Avenue, N.W. 
      Washington, DC  20530 
      Tel:  (202) 514-6255  
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CERTIFICATE OF SERVICE 

 This is to certify that I have this day electronically filed the foregoing STATEMENT OF 

INTEREST with the Clerk of Court using the CM/ECF system, which will send notification of 

such filing to all parties in this matter via electronic notification or otherwise: 
 

    Cory C. Voight 
David A. Arthur 
Deputy Attorneys General 
Office of the Attorney General 
Indiana Government Center South, Fifth Floor 
302 W. Washington St 
Indianapolis, IN 46204-2770 
cory.voight@atg.in.gov 
david.arthur@atg.in.gov 
 
 
Kenneth J. Falk 
ACLU of Indiana 
1031 E. Washington St   
Indianapolis, IN 46202    

    kfalk@aclu-in.org 
 

 

   This 14th day of January, 2011.     

 
   /s/ Michael J. Songer                      
MICHAEL J. SONGER 
Attorney 

       Special Litigation Section 
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