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No. _________

                                                                           v.

Instructions

Pursuant to Rule 26.1, Federal Rules of Appellate Procedure any nongovernmental
corporate party to a proceeding before this Court must file a statement identifying all of its parent
corporations and listing any publicly held company that owns 10% or more of the party’s stock.

Third Circuit LAR 26.1(b) requires that every party to an appeal must identify on the
Corporate Disclosure Statement required by Rule 26.1, Federal Rules of Appellate Procedure, every
publicly owned corporation not a party to the appeal, if any, that has a financial interest in the outcome of
the litigation and the nature of that interest.  This information need be provided only if a party has
something to report under that section of the LAR.

In all bankruptcy appeals counsel for the debtor or trustee of the bankruptcy estate shall
provide a list identifying: 1) the debtor if not named in the caption; 2) the members of the creditors’
committee or the top 20 unsecured creditors; and, 3) any entity not named in the caption which is an
active participant in the bankruptcy proceedings.  If the debtor or the bankruptcy estate is not a party to the
proceedings before this Court, the appellant must file this list.  LAR 26.1(c).

The purpose of collecting the information in the Corporate Disclosure and Financial
Interest Statements is to provide the judges with information about any conflicts of interest which would
prevent them from hearing the case.

The completed Corporate Disclosure Statement and Statement of Financial Interest Form
must, if required, must be filed upon the filing of a motion, response, petition or answer in this Court, or
upon the filing of the party’s principal brief, whichever occurs first.  A copy of the statement must also be
included in the party’s principal brief before the table of contents regardless of whether the statement has
previously been filed.  Rule 26.1(b) and (c), Federal Rules of Appellate Procedure.

If additional space is needed, please attach a new page.
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makes the following disclosure:                                                   (Name of Party)

1) For non-governmental corporate parties please list all parent
corporations:

2) For non-governmental corporate parties please list all publicly held
companies that hold 10% or more of the party’s stock:

3) If there is a publicly held corporation which is not a party to the
proceeding before this Court but which has as a financial interest in the outcome of the
proceeding, please identify all such parties and specify the nature of the financial
interest or interests:

4) In all bankruptcy appeals counsel for the debtor or trustee of the
bankruptcy estate must list: 1) the debtor, if not identified in the case caption; 2) the
members of the creditors’ committee or the top 20 unsecured creditors; and, 3) any
entity not named in the caption which is active participant in the bankruptcy proceeding. 
If the debtor or trustee is not participating in the appeal, this information must be
provided by appellant.
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INTEREST OF THE AMICUS CURIAE1 

  The Becket Fund for Religious Liberty is a non-profit law firm dedicated to 

protecting the legal rights of all religious traditions. It has represented agnostics, 

Buddhists, Christians, Hindus, Jews, Muslims, Santeros, Sikhs, and Zoroastrians, 

among others, in lawsuits across the country and around the world. 

  The Becket Fund has often advocated as counsel or amicus curiae to ensure 

religious liberty by promoting the autonomy of religious organizations. See, e.g., 

Hosanna-Tabor Evangelical Lutheran Church & Sch. v. EEOC, 132 S. Ct. 694 

(2012); Colo. Christian Univ. v. Weaver, 534 F.3d 1245 (10th Cir. 2008). It is 

concerned Plaintiff’s construction of the ERISA church-plan exemption unduly 

entangles the state in religion and unconstitutionally pressures religious institutions 

to change their practices and even their ecclesiastical structures. 

SUMMARY OF ARGUMENT 

Churches2 were among the first employers in this country to voluntarily 

provide pension benefits to their workers, and have done so successfully for three 

centuries. Because of problems particular to pension plans in the for-profit sector, 

                                                        
1 No counsel for a party authored this brief in whole or in part, nor did any person 

or entity, other than Amicus or its counsel, contribute money to its preparation or 

submission. Appellants and appellee consent to the filing of this brief. 

 
2 Like the tax code, Amicus uses the term “church” to refer broadly to houses of 

worship for all faiths. 
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Congress passed the Employee Retirement Income Security Act of 1974 

(“ERISA”), 29 U.S.C. § 1001. Recognizing the responsible way churches manage 

their plans and the flexibility needed to balance those obligations with their 

broader religious purposes, however, Congress exempted church plans from 

ERISA—and then, a few years later, expanded that exemption to include plans 

maintained by church-affiliated entities. Since that time, both churches and their 

agencies have relied on this exemption to provide affordable retirement protection 

to clergy and other employees in connection with their missions. Plaintiff’s 

counsel’s nation-wide campaign to restrict the church-plan exemption to pension 

plans founded only by churches themselves would overturn this delicate balance. 

On the other hand, Defendants’ broad construction of ERISA’s church-plan 

exemption—that it protects plans founded by either the church or its affiliates—

preserves the status quo maintained by the IRS and avoids undue state intrusion 

into religion. Allowing a church-related entity to establish a protected plan respects 

the freedom of its church to structure itself—a central goal of Congress in adopting 

the church-plan exemption. Additionally, under an approach limiting its inquiry in 

this context to affiliation, the government avoids constitutional pitfalls attending 

the decision of whether an entity is in fact part of a church; it would be a rare case 
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that an affected entity would claim association with anything other than an already 

recognized church. 

It is well established that the First Amendment broadly protects the 

autonomy of churches to make organizational decisions. Courts have also stressed 

that the government gambles with First Amendment values when it purports to 

determine what is religious, particularly by scrutinizing on a case-by-case basis the 

contours of religious doctrine or mission. Given the long and successful history of 

church-affiliated plans and the mischief caused when the state injects itself into the 

relationship between a church and those who carry out its mission, the decision 

below should be reversed. 

BACKGROUND 

  Since its adoption of ERISA in 1974, Congress has exempted religiously 

affiliated plans from national pension regulation to avoid “unjustified invasion” of 

“churches and their religious activities.” S. Rep. No. 93-383, at 81 (1973); see also 

29 U.S.C. § 1003(b)(2). In fact, the impulse to protect religious groups is so strong 

that only a few short years after passing the Act, Congress amended the original 

church-plan exemption to make clear that it is not limited to plans formally 

established by houses of worship but extends to plans of their affiliates. See 125 

Cong. Rec. 10052 (May 7, 1979) (Sen. Talmadge) (“If we have enacted a statute 
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that may require the church plans to come under ERISA, file reports, be subject to 

the examination of books and records . . . it must be changed because we have 

clearly created an excessive Government entanglement with religion.”). 

  Before Congress amended the exemption in 1980, the IRS found itself 

making case-by-case determinations on whether a church-related entity was 

“religious” enough to be part of the “church” writ large. See, e.g., IRS Gen. 

Counsel Mem. 37,266, 1977 WL 46200, at *3-6 (Sept. 22, 1977) (analyzing 

eligibility by looking to the religious nature of the organization’s primary 

activities). Plainly religious entities like religious orders, for example, were found 

insufficiently religious to be part of their church where they performed primarily 

“secular” activities, regardless of whether they saw those activities as part of their 

religious mission. See, e.g., id. (ruling an order of Catholic nuns was not part of a 

church because their charitable work was nonreligious). The IRS similarly ruled 

that church-affiliated hospitals inadequately engaged the “sacerdotal” functions of 

their related church, even when their work fulfilled church doctrine. See id. at *3-6. 

  The reaction to the IRS’s stingy approach was swift and overwhelming. 

Dozens of groups from diverse faiths joined to form the Church Alliance for 

Clarification of ERISA and brought their concerns to Congress. See 125 Cong. 
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Rec. 10052-58 (May 7, 1979).3 The American Lutheran Church likewise expressed 

concern over the “intrusion of the Internal Revenue Service into the affairs of 

church groups and their agencies, by presuming to define what is and what is not 

an integral part of these religious groups’ mission.” Id. at 10055 (Letter to Sen. 

Talmadge). Other groups feared church agencies would be unable to fund 

retirement plans if the plans were subject to ERISA. See id. at 10052-58. 

  Congress listened, and retroactively expanded the scope of the church-plan 

exemption to also include pension plans maintained by organizations “controlled 

by or associated with a church.” Multiemployer Pension Plan Amendments Act of 

1980 (MPAA), Pub. L. No. 96-364, § 407 (codified at 29 U.S.C. § 1002(33)(C)(i)). 

And in applying this amendment, the IRS has found that plans established by a 

religious non-profit can qualify by virtue of its “affiliation with [a] church,” 

provided those plans benefit employees of the non-profit. IRS Gen. Counsel Mem. 

39,007, 1983 WL 197946, at *4 (Nov. 2, 1982). This “affiliation” requirement 

involves a judgment of whether the non-profit shares “common religious bonds 

                                                        
3 The Church Alliance presently has 40 representatives from a wide variety of faith 

traditions, including the Episcopal Church, Mennonite Church, Presbyterian 

Church (U.S.A. and PCA), Conservative Judaism, Reform Judaism, Roman 

Catholic Church (Christian Brothers Services), Young Men’s Christian Association 

(YMCA), Seventh-day Adventists, and American Baptist Churches. See Church 

Alliance, http://www.church-alliance.org/members (last visited Mar. 18, 2015). 
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and convictions” with their church. 29 U.S.C. § 1002(33)(C)(iv). It does not, 

however, include an examination of the religiosity of the non-profit’s work. 

  For over thirty years, the IRS has ruled that pension plans established by a 

variety of religiously associated non-profits qualify as church plans.4 And it has 

made these determinations without the intrusive inquiries into church affairs it 

found necessary under the pre-1980 regime. 

ARGUMENT 

  The historical rationales underlying the 1980 amendment illustrate that 

fundamental First Amendment values are implicated in this Court’s inquiry on how 

to construct the exemption text. From there, it becomes clear that Defendants’ 

argument for broad protection of church-affiliated pension plans honors the 

principles of religious autonomy and non-entanglement that Congress stressed 

when adopting the exemption. Plaintiff’s approach does exactly the opposite. 

I. A BROAD UNDERSTANDING OF THE ERISA CHURCH-PLAN 

EXEMPTION HONORS THE RIGHT OF CHURCHES TO DECIDE 

HOW TO CARRY OUT THEIR FAITH. 

                                                        
4  See, e.g., I.R.S. P.L.R. 201224042 (June 15, 2012) (lobbying; educational 

programs); I.R.S. P.L.R. 9719042 (May 9, 1997) (college preparatory school for 

girls); I.R.S. P.L.R. 9011006 (Mar. 16, 1990) (educational institutions); I.R.S. 

P.L.R. 8902044 (Jan. 13, 1989) (nationwide network of health care institutions); 

I.R.S. P.L.R. 8625082 (Mar. 28, 1986) (home health care organization); I.R.S. 

P.L.R. 8441055 (July, 12, 1984) (nursing home). 
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  A broad interpretation of the church-plan exemption flows from the 

motivations for the 1980 ERISA amendments, as well as the abiding historical 

preference for church autonomy in matters of faith, doctrine, and church polity. 

James Madison, in vetoing a bill incorporating the Protestant Episcopal Church in 

Alexandria that created rules governing its “organization and polity,” argued such 

rules exceed “the rightful authority to which Governments are limited” and violate 

the “scrupulous policy of the Constitution in guarding against a political 

interference with religious affairs.” Hosanna-Tabor Evangelical Lutheran Church 

& Sch. v. EEOC, 132 S. Ct. 694, 703-04 (2012) (quoting 22 Annals of Cong., 982-

83 (1811)). This “scrupulous policy” gives religious groups the “power[ ] to decide 

for themselves, free from state interference, matters of church government as well 

as those of faith and doctrine.” Serbian E. Orthodox Diocese for U.S. & Can. v. 

Milivojevich, 426 U.S. 696, 722 (1976) (quotation marks omitted). 

  The decision of a church to prefer one of its agencies, such as a hospital, to 

establish and maintain a benefit plan for employees—who are in any event deemed 

“church employees” under 29 U.S.C. § 1002(33)(C)(ii)(II)—is an “internal church 

decision” that should be free of government interference. Hosanna-Tabor, 132 S. 

Ct. at 707. To read the church-plan exemption otherwise, therefore, would override 

the right of churches to make such internal decisions, violating the non-
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entanglement principle of the First Amendment. See Schleicher v. Salvation Army, 

518 F.3d 472, 475 (7th Cir. 2008) (Posner, J.) (“Congress does not want courts to 

interfere in the internal management of churches . . .”); see also Exec. Sess. of S. 

Comm. on Fin. (June 12, 1980), 96th Cong., 2d Sess. at 41 (Sen. Talmadge) (“I 

think we have got a question of separation of church and state here, number one, 

gentlemen, and, number two, I don’t believe we ought to get a row with every 

religious faith in the country.”). Indeed, a contrary reading would require courts (or 

agencies) to “encroach on the autonomy of religious institutions [by] inquir[ing] 

into ecclesiastical law and governance.” Askew v. Trs. of Gen. Assembly of Church 

of the Lord Jesus Christ of the Apostolic Faith, 684 F.3d 413, 418 (3d Cir. 2012). 

Defendant’s interpretation requires no such “impermissible inquiry into church 

polity.” Milivojevich, 426 U.S. at 723. 

  Defendants’ inclusive interpretation of the church-plan exemption honors 

church autonomy in important ways. First, it respects the authority of churches to 

make organizational decisions that have wide-ranging implications in carrying out 

their religious mission. See Hosanna-Tabor, 132 S. Ct. at 707 (recognizing the 

church’s ability to make “internal . . . decision[s] that affect[] the faith and mission 

of the church itself”). Indeed, in amending the original church-plan exemption, 

Congress recognized that “[c]hurch agencies are essential to the churches’ 
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mission[s].” 125 Cong. Rec. 10052 (May 7, 1979) (Sen. Talmadge). And, for many 

reasons, not all church agencies can be under the direct control of their church. 

  Congregational denominations, for example, are not always organized in a 

way that would allow them to force their agencies to maintain only ERISA-

compliant plans—even if the church created the plans. Id. Absent broad protection, 

therefore, such groups would face the Hobson’s choice Congress sought to 

remove: change the way your church is organized or jeopardize church agencies’ 

ability to take care of their retired employees. Id. 

On the other hand, hierarchical churches that could exert this kind of control 

over their agencies also have reasons to establish their agencies as separate entities. 

The Catholic Church, for example, sees hospitals and healing the sick as central to 

its mission. See Catechism of the Catholic Church, ¶¶ 1506-09 (2d ed. 1994). But 

Catholic healthcare entities are often set up as “public juridic persons” under 

Catholic canon law; these entities are not necessarily controlled by or directly part 

of a diocese, yet they are considered to be integral parts of the Church as a whole. 

See 1983 Code c.116, § 1. Additionally, any church could decide to establish 

hospitals as separate non-profit corporations to guard against liabilities that might 

impede its ability to perform other important religious functions. See 1 W. Cole 

Durham & Robert Smith, Religious Organizations and the Law § 3:13 (2013). A 
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broad exemption allows churches to make these decisions without risking their 

ability to fund employee retirement. 

  Second, the broad interpretation of the church-plan exemption honors 

organizational and doctrinal flexibility. Id. If a church wants to restructure its 

relationship with its agencies, it can do so without undue concern over how that 

might affect agency benefit plans. A church could more freely cede control of an 

agency, for example, since the agency would still be “associated with” it. 

Correspondingly, a broad interpretation also minimizes the risk that a religious 

organization will change its structure or doctrine to avoid regulation. Either way, 

Defendants’ approach respects the right of churches to make their own decisions 

regarding doctrine and polity. See Hosanna-Tabor, 132 S. Ct. at 707. 

  Finally, Defendants’ interpretation of the exemption avoids having to decide 

whether a plan established by a church for an agency is still a church plan after 

merging with plans of other church agencies; determining the nature and scope of 

plans in the merger context is a common problem. See Nancy S. Gerrie & Jeffrey 

M. Holdvogt, View from McDermott: Top IRS and DOL Audit Issues for 

Retirement Plans, Pension and Benefits Daily (BNA) No. 156, at 2 (Aug. 13, 

2014), available at http://tinyurl.com/n6mct4m (noting that employee enrollment 

eligibility is an issue that the IRS commonly audits). 
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Consider a plan established by a church for a religious hospital that then 

merges with a plan already established by a religious retirement home for its 

employees. Under a broad construction of the church-plan exemption, both plans 

are exempt—one because the church established it, the other because it was 

established by a religious organization associated with a church—so it follows that 

the merger makes no difference. A narrower construction like the one proposed by 

Plaintiff yields a murkier analysis. A court would need to decide whether the 

hospital plan’s exemption is retained, shared, or destroyed. Such inquiry would 

require courts to delve into matters of church polity, one of the very things the 

exemption was designed to avoid. 

II. A BROAD UNDERSTANDING OF THE ERISA CHURCH-PLAN 

EXEMPTION REDUCES ENTANGLEMENT BY MINIMIZING 

GOVERNMENTAL EXAMINATION OF RELIGION. 

A. Plaintiff’s Approach Requires Government Evaluation of Religiosity. 

The First Amendment disfavors methods for deciding legal rights that turn 

on whether the party in question was performing primarily “religious” or “secular” 

activities. See, e.g., New York v. Cathedral Acad., 434 U.S. 125, 133 (1977) (“The 

prospect of church and state litigating in court about what does or does not have 

religious meaning touches the very core of the constitutional guarantee against 

religious establishment.”). Of course, courts or agencies sometimes must decide 
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whether beliefs are religious, as opposed to merely moral or philosophical. See, 

e.g., Davis v. Fort Bend Cnty., 765 F.3d 480, 493-94 (5th Cir. 2014) (Smith, J., 

dissenting) (compiling cases). But when governments try to separate religious 

organizations’ actions into categories labeled “secular” or “religious” they risk 

impermissible entanglement. As Justice Brennan once observed, “determining 

whether an activity is religious or secular requires a searching case-by-case 

analysis [that] results in considerable ongoing government entanglement in 

religious affairs.” Corp. of Presiding Bishop v. Amos, 483 U.S. 327, 343 (1987) 

(Brennan, J., concurring). 

Similarly, the First Amendment disfavors inquiries into church governance. 

See Milivojevich, 426 U.S. at 723 (inquiries into church polity “impermissible”). 

Indeed, the Supreme Court has stressed repeatedly that where religious groups are 

concerned, “it is not only the conclusions that may be reached by the [court] which 

may impinge on rights guaranteed by the Religion Clauses, but also the very 

process of inquiry leading to findings and conclusions.” NLRB v. Catholic Bishop 

of Chicago, 440 U.S. 490, 502 (1979); see also Mitchell v. Helms, 530 U.S. 793, 

828 (2000) (“It is well established, in numerous other contexts, that courts should 

refrain from trolling through a person or institution’s religious beliefs.”). 
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Particular concern arises, either in the act-belief dichotomy or polity inquiry, 

where the government tries to decide religiosity or orthodoxy—i.e., whether a 

party is religious enough, either in general or in relation to a group. See, e.g., 

Hernandez v. Comm’r, 490 U.S. 680, 699 (1989) (“It is not within the judicial ken 

to question the centrality of particular beliefs or practices to a faith, or the validity 

of a particular litigants’ interpretation of those creeds.”); Univ. of Great Falls v. 

NLRB, 278 F.3d 1335, 1343 (D.C. Cir. 2002) (striking down agency finding of 

religious school’s exemption that involved deciding whether the school was 

“sufficiently religious”). “Courts are not arbiters of scriptural interpretation,” 

Thomas v. Review Bd. of Ind. Emp’t Sec. Div., 450 U.S. 707, 716 (1981), and 

should therefore avoid questions of “theological controversy, church discipline, 

ecclesiastical government, or the conformity of members of the church to the 

standards of morals required of them.” Watson v. Jones, 80 U.S. (13 Wall.) 679, 

733 (1871). As this Court has noted, “civil review of doctrinal matters inhibits free 

exercise of religion.” Askew, 684 F.3d at 420. 

But Plaintiff’s aggressive interpretation of ERISA’s church-plan exemption 

would trap agencies and courts in the very thicket the First Amendment requires 

them to avoid. Plaintiff’s approach, allowing only a church to establish an exempt 

plan, would require the IRS and courts to decide whether an entity that claims to be 
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part of a church, and is accepted as such by that church, is in fact part of that 

church. That will force the courts to opine unnecessarily on religious questions. In 

some claims for exemption, the answer would be undisputed: a pension plan 

established by the Roman Catholic Church or a local synagogue is clearly a plan 

established by a church. But what about a plan established by a religious order? Or 

a church advocacy group? Or a missionary organization? In these cases, the 

question would turn entirely upon whether the organization in question is part of a 

“church” or something else. And for the IRS or courts to make that determination, 

an entangling assessment of the group’s actions seems necessary. See Hosanna-

Tabor, 132 S. Ct. at 709 (whether church employees’ activities are religious or 

nonreligious cannot “be resolved by a stopwatch”). 

Moreover, because under Plaintiff’s test all entities must show their 

“church” bona fides, the IRS and courts would be forced to conduct entangling and 

discriminatory orthodoxy trials. If, as Plaintiff would have it, a hospital can be 

disqualified for adopting only “a subset of Catholic convictions,” then an 

examination of those convictions and Defendants’ assent seems unavoidable (Pl.’s 

Mem. Opp’n Mot. to Dismiss 25, Sept. 23, 2013). But the First Amendment 

absolutely forbids the state from deciding whether a religious group has rightly 

interpreted or followed its faith. See Colo. Christian Univ. v. Weaver, 534 F.3d 
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1245, 1263 (10th Cir. 2008) (McConnell, J.) (“[T]he state may take no position” on 

what “Catholic—or evangelical, or Jewish—polic[y] is” without “entangling itself 

in an intrafaith dispute.”). Plaintiff’s position—which, at bottom, is Defendants’ 

hospital is not Catholic enough—would require precisely that inquiry. 

B. Defendants’ Approach Focuses on Religiously Neutral Questions. 

 

By contrast, Defendants’ understanding of the church-plan exemption avoids 

undue entanglement. Instead of always asking whether the group establishing the 

plan is a church, analysis will focus chiefly on whether it is controlled by or 

associated with a church. While this involves asking about a church, the sort of 

controversial and disputed cases that motivated Congress to expand the church-

plan exemption are unlikely to occur. Indeed, it is much more likely—and has been 

the case so far—that religious organizations asking for their plans to be recognized 

as exempt will argue for a connection to something generally recognized as a 

church. (In fact, every case Plaintiff’s counsel has filed involves organizations that 

no one can dispute are churches: the Roman Catholic Church, the United Church 

of Christ, and the Evangelical Lutheran Church in America. 5 ) The broad 

                                                        
5 Chavies v. Catholic Health E., No. 13-cv-1645 (E.D. Penn.) (Catholic Church); 

Griffith v. Providence Health & Servs., No. 14-cv-1720 (W.D. Wash.) (Catholic 

Church); Lann v. Trinity Health Corp., No. 14-cv-2237 (D. Md.) (Catholic 

Church); Medina v. Catholic Health Initiatives, No. 13-cv-1249 (D. Colo.) 

(Catholic Church); Overall v. Ascension Health, No. 13-cv-11396 (E.D. Mich.) 
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interpretation of Defendants (and the IRS) thus minimizes potentially 

unconstitutional church-state entanglement by limiting the frequency of 

governmental determinations as to who, precisely, qualifies as part of a church. Cf. 

Catholic Bishop, 440 U.S. at 500 (“[A]n Act of Congress ought not to be construed 

to violate the Constitution if any other possible construction remains available.”). 

Moreover, the IRS or courts can more readily analyze “controlled by and 

associated with,” which the Defendants’ interpretation will still require them to do, 

in a manner consistent with the First Amendment. While agencies and courts 

cannot determine questions of religious doctrine, they should be able to make 

constitutionally proper rulings on “control” or “association.” See infra Section III. 

The constitutionally protected freedom of churches over doctrine and the 

concerns courts and Congress have raised regarding case-by-case analyses into 

whether certain actions are religious warrant an approach that limits the number of 

such potentially troubling disputes. See Catholic Bishop, 440 U.S. at 500. 

                                                                                                                                                                                   

(Catholic Church); Owens v. St. Anthony’s Med. Care Ctr., Inc., No. 14-cv-4068 

(N.D. Ill.) (Catholic Church); Rollins v. Dignity Health, No. 13-cv-1450 (N.D. 

Cal.) (Catholic Church); Stapleton v. Advocate Health Care Network, No. 14-cv-

0187 (N.D. Ill.) (United Church of Christ and Evangelical Lutheran Church in 

America). 
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III. THE IRS AND COURTS CAN USE ESTABLISHED METHODS TO 

CONSTITUTIONALLY DETERMINE CHURCH CONTROL OR 

ASSOCIATION FOR CHURCH-PLAN PURPOSES. 

A. The Government Can (and Should) Test Sincerity. 

While the First Amendment prohibits agencies or courts from conducting a 

trial of an organization’s religious orthodoxy, there are constitutionally established 

tools to determine whether an organization is “controlled by or associated with” a 

church. One of the most important tools a court can use is sincerity testing. 

Sincerity is a prerequisite for all religious-exercise claims, regardless of 

whether the word “sincere” appears in the relevant statute, rule, or constitutional 

provision. See, e.g., Sherbert v. Verner, 374 U.S. 398, 402 n.1 (1963) (raising 

sincerity in context of the First Amendment); Africa v. Pennsylvania, 662 F.2d 

1025, 1030 (3d Cir. 1981) (raising sincerity in prisoner-accommodation context). 

Even though courts cannot decide whether religious beliefs are “true,” they can 

(and should) decide whether those beliefs are “truly held.” United States v. Seeger, 

380 U.S. 163, 185 (1965). And the Supreme Court has repeatedly emphasized the 

role of sincerity in the particular context of religious accommodation. See, e.g., 

Holt v. Hobbs, 135 S. Ct. 853, 862 (2015) (prisoner requesting a religious 

accommodation to demonstrate a sincerely held religious belief). 

 Accordingly, courts have used sincerity testing in a number of contexts to 

determine whether or not a party is motivated to claim an exemption by a sincerely 
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held religious belief. See, e.g., Tagore v. United States, 735 F.3d 325, 328-29 (5th 

Cir. 2013) (religious discrimination case); United States v. Quaintance, 608 F.3d 

717, 721-23 (10th Cir. 2010) (criminal case); 2 Michael B. Mushlin, Rights of 

Prisoners § 7:15 (4th ed. 2014) (compiling prisoner-accommodation cases).  

In the context of this appeal, that means courts and agencies can decide 

whether an organization sincerely believes itself to be part of a church. Sincerity 

testing will exclude organizations motivated by ulterior motives, acting as a 

significant method for winnowing claims.6 

B. Courts Can Defer to Church Determinations that an Organization 

Shares “Common Religious Bonds and Convictions.” 

To answer the association question, courts can defer to a church’s 

determination that a religious organization shares “common religious bonds and 

convictions.” 29 U.S.C. § 1002(33)(C)(iv). Such deference is particularly 

appropriate where a court’s evaluation of such common bonds and convictions 

would otherwise require delving into religious doctrine. 

The Supreme Court has consistently held that courts should defer to a 

church’s resolution of ecclesiastical questions and avoid analysis of religious 

                                                        
6 By contrast, what a court cannot do is what Plaintiff asks it to, which is decide the 

proper question of sincerity by answering the improper question of whether 

Defendants are “Catholic enough.” 
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doctrine. See, e.g., Watson, 80 U.S. at 733-34. This time-honored approach 

recognizes that the power and right of religious groups to decide matters of faith, 

orthodoxy, and structure would be undermined if civil courts could second-guess 

those decisions. Id. at 728-29.7 

And the Court has specifically recognized that the analogous question of 

church membership may be such an ecclesiastical question. See id. at 733 (refusing 

jurisdiction over “the conformity of the members of the church to the morals 

required of them”); see also Askew, 684 F.3d at 419 (recognizing that when church 

membership required “living in conformity” with church doctrine, it was an 

ecclesiastical question beyond the court’s jurisdiction). To allow a court to 

override a church’s determination of such doctrinally sensitive membership 

questions would undermine the church’s authority and autonomy. See McCarthy v. 

Fuller, 714 F.3d 971, 978 (7th Cir. 2013) (Posner, J.) (holding that trial court must 

defer to Holy See’s ruling on party’s status as a member of a religious order). 

And in determining whether “common religious bonds and convictions” are 

shared, a court may need to scrutinize religious doctrine in a manner prohibited by 

these church-membership cases—in fact, Plaintiff urges precisely that. It may be 

                                                        
7  Some states have fashioned an “ecclesiastical abstention” doctrine reflecting 

these First Amendment principles. See, e.g., 45 Fla. Jur. 2d Religious Societies 

§ 11 (2d ed. 2008); 64 Tex. Jur. 3d Religious Organizations § 23 (3d ed. 2007). 
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possible to analyze association without reference to religious doctrine, see infra 

Section III.C. But if association does in fact turn on religious doctrine, courts 

should defer to a church’s resolution of such ecclesiastical questions.8 

C. Agencies and Courts Already Deal with These Questions.  

1. Courts have analyzed “control” and “association” in the church-

plan context. 
 

There is also established precedent for deciding questions of “control” and 

“association” without reference to religious doctrine. At least two Courts of 

Appeals have considered the question of whether an entity is “controlled by or 

associated with” a church under 29 U.S.C. § 1002(33)(C): Chronister v. Baptist 

Health, 442 F.3d 648 (8th Cir. 2006) and Lown v. Continental Casualty Company, 

238 F.3d 543 (4th Cir. 2001). In Lown, the Fourth Circuit developed a three-prong 

test to determine whether a hospital, which had formally parted ways with the 

Baptist Convention four years earlier, was still associated with a church. 238 F.3d 

at 548. The court considered whether 1) the church played an official role in 

governance; 2) the church assisted the organization; or 3) the religious organization 

                                                        
8 By contrast, Plaintiff seeks to have civil courts—perhaps even juries—decide 

whether Defendants have sufficiently conformed to Catholic orthodoxy. This 

demand cannot be squared with the Constitution. See W. Va. State Bd. of Educ. v. 

Barnette, 319 U.S. 624, 642 (1943) (“If there is any fixed star in our constitutional 

constellation, it is that no official, high or petty, can prescribe what shall be 

orthodox in politics, nationalism, religion, or other matters of opinion or force 

citizens to confess by word or act their faith therein.”). 
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imposed a denominational requirement on employees or customers. Id. The Eighth 

Circuit in Chronister, faced with a similar factual scenario, adopted without 

analysis this three-prong test. 442 F.3d at 653. 

The Lown test is no panacea. For instance, it could be used to 

unconstitutionally exclude religions that serve non-believers, adhere to 

congregational styles of governance, or rely on external financing. See, e.g., 

Larson v. Valente, 456 U.S. 228, 255 (1982) (striking down as unconstitutional a 

state law treating religious organizations differently if they received more than 50 

percent of their funding from outside sources); LeBoon v. Lancaster Jewish Cmty. 

Ctr. Ass’n, 503 F.3d 217, 230 (3d Cir. 2007) (“We disagree with [plaintiff’s] 

contention that the LJCC’s willingness to welcome Gentile members and even to 

host Hindu services is incompatible with the view that the LJCC was a religious 

organization.”). But Lown is a far cry from Plaintiff’s approach, which asks courts 

not to simply evaluate church relationships, but scrutinize whether an organization 

is religiously and doctrinally orthodox enough to qualify in the first instance.  

2. Courts have analyzed “control” in the unemployment context. 
 

State courts have similarly considered the question of when an organization 

is controlled by a church within the context of the Federal Unemployment Tax Act 

(“FUTA”). FUTA exempts from its coverage those “in the employ of . . . (B) an 
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organization which is operated primarily for religious purposes and which is 

operated, supervised, controlled or principally supported by a church or convention 

or association of churches.” I.R.C. § 3309(b)(1).  

In their analysis, courts have consistently looked to outward indications of 

control and support, rather than doctrinal questions. For instance, they have 

assessed whether the church is involved in appointing members of the board or 

other leadership roles. See, e.g., Kendall v. Dir. of Div. of Emp’t Servs., 473 N.E.2d 

196, 200 (Mass. 1985) (religious sisters approved appointment of directors and all 

amendments to the bylaws); Emp’t Div. v. Nw. Christian Coll., 570 P.2d 100, 101 

(Or. 1977) (majority of board members were secretaries in the church hierarchy or 

ministers); Christian Schs. Ass’n of Greater Harrisburg v. Commonwealth, 423 

A.2d 1340, 1346 (Pa. Commw. Ct. 1980) (local congregations or religious 

authorities elected the school’s board or appointed its principal). Rather than 

turning to doctrine, these courts look to the articles of incorporation or bylaws, for 

instance, to make their decisions. See, e.g., Nw. Christian Coll., 570 P.2d at 101; 

Kendall, 473 N.E.2d at 200. 

3. Treasury regulations analyze affiliation in the tax context. 
 

Treasury regulations also address the similar question of when an entity is 

“affiliated with” a church; there, in determining eligibility as an “integrated 
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auxiliary” of a church for purposes of joining the church’s exemption from income 

reporting. 26 C.F.R. § 1.6033-2(h). The regulations provide several definitions. 

First, an organization is affiliated with a church if it is included in the church’s IRS 

group exemption letter. 26 C.F.R. § 1.6033-2(h)(2)(i). Second, it is affiliated with a 

church if it is “operated, supervised or controlled by or in connection with” a 

church—a phrase Treasury defines by looking to factors like the appointment of 

officers, directors, or trustees and where control of management is vested. See 26 

C.F.R. § 1.509(a)-4(h)-(g). Third, an organization is affiliated with a church if 

“relevant facts and circumstances show that it is so affiliated.” 26 C.F.R. § 1.6033-

2(h)(2)(iii). And, according to Treasury, such facts and circumstances can include 

whether the group’s bylaws make an affiliation, whether the corporate name 

indicates relationship, whether the group reports its finances or operations to a 

church, whether the church has the authority to appoint or remove officers and 

directors, whether the church affirms the affiliation, and whether assets are 

distributed to the church upon the group’s dissolution. 26 C.F.R. § 1.6033-2(h)(3). 

None of these methods require consideration or analysis of religious doctrine. 

CONCLUSION 

  Plaintiff’s interpretation of the ERISA church-plan exemption would intrude 

on church autonomy and increase governmental scrutiny of religious organizations 
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in violation of Congressional intent and First Amendment values. In contrast, 

Defendants’ interpretation would allow courts to use existing constitutional tools 

that satisfy the requirements of the statute.9 
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